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I. STATEMENT

1. On February 8, 2016, the Request for Issuance of Order Requiring Staff of the Commission to Produce for Inspection the Non-Confidential Portion of the 2014 Audit of Rule 7211 Relied Upon by Staff as the Basis for the Proposed Changes to this Rule was filed by BNSF Railway Company, a Delaware corporation (BNSF).  

2. BNSF disputes the conclusion stated in the Regulatory Analysis of Proposed Rules issued by Staff of the Public Utilities Commission and filed on January 25, 2017, that of those railroads responding to Audit Set CPUC-#1 dated October 1, 2014, “not a single entity was in compliance with the rule for the 5 years audited."
  BNSF requests that Staff provide for inspection, all non-confidential information provided by railroads in response to the 2014 Audit.

3. Section 40-15-107, C.R.S., addresses the Commission’s audit authority applicable across its jurisdiction: 

Except as otherwise provided in paragraph (b) of this subsection (2), all information, documents, and copies thereof provided to the commission, a commissioner, or any person employed by the commission in connection with an audit, whether such audit is conducted pursuant to this section or pursuant to any other authority granted to the commission by law, shall be given confidential treatment and shall not be made public by the commission or any other person without either:

(I)
The prior written consent of the person providing such information, documents, or copies; or

(II) 
A court order issued pursuant to section 24-72-204 (5), C.R.S.

§ 40-15-107(2), C.R.S.
4. The exception referenced in (b)(2) provides:

This subsection (2) shall not be construed to shield from disclosure information, documents, and copies thereof that are in the commission's possession through the exercise of the commission's audit authority and that are otherwise subject to disclosure under the Colorado open records law, part 2 of article 72 of title 24, C.R.S. The commission may consider whether to change the status of reports provided to it on a nonconfidential basis.
5. The undersigned is unaware of any prior written consent to release the audit responses.  

6. In Decision No. C00-33, issued November 24, 1999 in Proceeding No. 99C-371T, the Commission applied § 40-15-107(2), C.R.S.  The Colorado Office of Consumer Counsel sought responses of U S WEST Communications, Inc. (USWC) to audit requests in discovery.  USWC filed a motion for protective order to prevent the release of information based upon 
§ 40-15-107(2), C.R.S.  

7. In Decision No. R99-1229-I, issued November 12, 1999, Administrative Law Judge Ken F. Kirkpatrick first denied the Motion for Protective Order.  He held that § 40-15-107, C.R.S., must be read together with the Commission’s rules governing confidential materials, which “provide a coordinated mechanism by which the Commission allows parties to a proceeding to obtain confidential information, yet does not permit public disclosure of the same confidential information.”  Decision No. R99-1229-I at 3-4.

8. After USWC effectively sought review of the ALJ’s decision, the Commission agreed with the ALJ and stated:  “[w]e do not see § 40-15-107, C.R.S., as a bar to sharing audit responses with parties to relevant litigation.” Decision No. C00-33 at ¶4.

9. Section 40-15-107, C.R.S., and Rule 1102 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, address confidentiality of information submitted to the Commission outside of a formal proceeding, as were responses to Audit Set CPUC-#1.

10. Section 24-4-103(4.5), C.R.S., the Response to the Request for Issuance of Regulatory Analysis of Proposed Rules, and § 24-4-103(4)(a.5), C.R.S., made those audit responses relevant to this proceeding.

11. Responses to Audit Set CPUC-#1 dated October 1, 2014, will be filed 
in the proceeding and be afforded continued confidentiality protections in accordance with Commission rules.  Procedures are available thereafter to further consider whether the status of the information should be modified.

II. ORDER

A. It is Ordered That: 

1. The request for inspection of information relied upon by Staff of the Public Utilities Commission (Staff) is granted in part consistent with the discussion above.

2. Staff shall file the Responses to Audit Set CPUC-#1 dated October 1, 2014, in this proceeding subject to a claim of confidentiality in accordance with Commission rules.

3. This Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� Staff Regulatory Analysis at page 22.
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