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I. STATEMENT

1. On September 21, 2016, Chantal Home Care and Transportation Services LLC (Applicant) filed its Application for a Permit to Operate as a Contract Carrier by Motor Vehicle for Hire.  Applicant did not file any direct testimony and exhibits or a list of witnesses and copies of its exhibits with its Application.  

2. The Commission gave notice of the application on October 3, 2016, as seeking the following authority:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 
passengers 
between all points in the Counties of Adams, Arapahoe, Denver, El Paso, and Jefferson, State of Colorado.  
RESTRICTIONS:  This application is restricted: 
(A)
to the transportation of passengers who are recipients of Medicaid; and, 
(B)
to providing Non-Medical Transportation (NMT) services for the Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado.

3. On September 30, 2016, Advisory Staff of the Commission (Advisory Staff) issued a deficiency letter pursuant to Rule 1303(c)(II) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015), requesting that the Application be supplemented with a statement setting forth the qualifications of the Applicant to conduct the proposed operations, including operational, financial, and managerial fitness.  On October 4, 2016, Applicant timely supplemented the Application with additional information and a bank statement dated October 3, 2016.  

4. On November 9, 2016, Trial Staff of the Commission (Trial Staff) timely filed its Notice of Intervention as of Right and Request for Hearing, setting forth its reasons for requesting that the Application be set for an evidentiary hearing.  Trial Staff is an Intervenor as of right and is a Party in this Proceeding.  

5. Applicant and Trial Staff are the only Parties in this Proceeding.

6. By minute entry during the Commission’s Weekly Meeting held November 17, 2016, this matter was deemed complete and referred to an Administrative Law Judge (ALJ) for disposition.
7. Pursuant to Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1, Applicant was required to file and to serve on other parties its list of witnesses and copies of its exhibits within ten days of the end of the notice period, or not later than November 14, 2016.
  Applicant failed to file its list of witnesses and copies of exhibits by the deadline for that filing.  

8. Decision No. R16-1149-I (Mailed Date of December 14, 2016) scheduled an evidentiary hearing on this Application for February 23, 2017 at 9:00 a.m. in a Commission hearing room and established a procedural schedule.  The adopted procedural schedule required Applicant to file with the Commission, no later than January 9, 2017, its list of witnesses, summaries of testimony, and copies of its exhibits that it would present at hearing.

9. Applicant did not file on or before the January 9, 2017 deadline its list of witnesses, summaries of testimony, and copies of its exhibits that it would present at hearing.  Applicant’s failure to file its witness list, summaries of testimony, and copies of hearing exhibits and to serve them on Trial Staff violated the ALJ’s Order in Decision No. R16-1149-I.  

10. Decision No. R16-1149-I also required Trial Staff to file with the Commission its list of witnesses, summaries of testimony, and exhibits that it will present at hearing no later than January 31, 2017.  Trial Staff timely filed and served on Applicant its list of witnesses, list of exhibits, and summary of testimony on January 30, 2017.  

11. Decision No. R16-1149-I also cautioned the Parties, as follows:  

Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule adopted in this Decision.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule adopted in this Decision.  

Id., ¶ I.10, page 3 (emphasis in the original).  

12. Decision No. R17-0098-I (Mailed Date of February 1, 2017) advised Applicant that:  

The requirement that the Parties pre-file their witness lists, summaries of testimony, and copies of hearing exhibits and serve them on the other Party before the evidentiary hearing also ensured fundamental fairness to both Parties by requiring the pre-hearing disclosure of witnesses, summaries of testimony, and copies of hearing exhibits.  

Id., ¶ I.10, page 3.

13. Therefore, Decision No. R17-0098-I ordered Applicant to show cause, not later than Thursday, February 9, 2017, in a written pleading filed with the Commission and served on counsel for Trial Staff and members of Trial Staff and Advisory Staff:  (1) why it failed to file with the Commission by January 9, 2017, its list of witnesses, summaries of testimony, and copies of its exhibits that it would present at hearing; and (2) whether it should be allowed to late-file its list of witnesses, summaries of testimony, and copies of its exhibits that it wants to present at hearing.  

14. Decision No. R17-0098-I cautioned Applicant that:  “Applicant is advised and on notice that, if Applicant fails to file the show cause pleading required by this Interim Decision on or before the February 9, 2017, the Administrative Law Judge (ALJ) will dismiss this Application.”  Id., ¶ I.12, page 3 (emphasis in the original).  

15. If Applicant intended to continue prosecuting this Application, Decision 
No. R17-0098-I also provided an extension of time, by allowing Applicant, not later than Thursday, February 9, 2017, to file its list of witnesses, summaries of testimony, and copies of its exhibits that it would present at hearing, and to serve them on counsel for Trial Staff and members of Trial Staff and Advisory Staff.  

16. Finally, Decision No. R17-0098-I requested, if Applicant did not intend to continue with this Application, that Applicant file with the Commission, not later than Thursday, February 9, 2017, a motion to dismiss this proceeding voluntarily.  Id., ¶ I.15, page 4.

17. Applicant failed to file with the Commission, on or before the February 9, 2017, either the show cause pleading or its list of witnesses, summaries of testimony, and copies of its exhibits that it would present at hearing, as required by Decision No. R17-0098-I.  Applicant also failed to file with the Commission by the same deadline a motion to dismiss this proceeding voluntarily.  Applicant failed to file any motion for an extension of time to make the filings required by Decision No. R17-0098-I by the February 9, 2017 deadline.  

18. The ALJ finds that Applicant’s failure to file the required show cause pleading and its witness list, summaries of testimony, and copies of hearing exhibits by the February 9, 2017 deadline violated the ALJ’s Order in Decision No. R17-0098-I.  Based on the Applicant’s utter failure to make any filings ordered by Decision Nos. R16-1149-I and R17-0098-I, or to timely request extensions of time to make such filings, the ALJ finds that Applicant has abandoned the prosecution of its Application.  The Application will be dismissed for failure to prosecute and without prejudice.  

19. The evidentiary hearing scheduled for February 23, 2017 at 9:00 a.m. will be vacated.  

II. ORDER

A. The Commission Orders That:  

1. The Application filed on September 21, 2016 by Chantal Home Care and Transportation Services LLC is dismissed for failure to prosecute, without prejudice.  

2. The evidentiary hearing scheduled for February 23, 2017 at 9:00 a.m. is vacated.

3. Proceeding No. 16A-0715BP is closed. 
4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Since the ten-day deadline under Rule 1405(k) fell on Saturday, November 12, 2016, the deadline was extended by operation of law until Monday, November 14, 2016.  Section 40-6-121, C.R.S.
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