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I. statement  

1. On December 22, 2016, Mr. Akio K. Clark (Petitioner) filed a Petition for Waiver of Safety Regulations - Driver (Petition).  The filing commenced this Proceeding.  

2. On January 4, 2017, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  

3. Pursuant to § 40-6-109(2), C.R.S., the ALJ now transmits to the Commission the record of the Proceeding together with a written recommended decision.  

II. findings and conclusion  

4. The record establishes that the Commission has subject matter jurisdiction in this Proceeding.  The record establishes that the Commission has personal jurisdiction over the Petitioner in this Proceeding.  

5. Petitioner is the sole Party in this Proceeding.  

6. Petitioner requests a waiver of “the provisions listed below of the Safety 
Rules of the Rules Regulating Transportation by Motor Vehicle, [Rules 4 Code of Colorado Regulations] 723-6-6100 through 6199.”
  Petition at 1 (bolding in original).  The Petition does not identify the specific Rule or Rules that Petitioner asks the Commission to waive.  The Petition also does not state the basis on which Petitioner seeks a waiver (for example, eyesight, hearing, mobility).  In order for the Commission to understand, and to consider, the requested waiver, the Petition must contain, or the Petitioner must provide, this information.  Review of the record in this Proceeding reveals that the information is not in the record.  

7. In addition, the Petition states (at 2) that, if the Petition is granted, Petitioner will provide these types of transportation service:  “taxi/Uber[.]”  These are two different types of transportation service, and the Rules pertaining to individuals who drive for a taxi company are not the same as the Rules pertaining to individuals who drive for a Transportation Network Company (such as Uber).  In order for the Commission to understand, and to consider, the requested waiver, the Petition must contain, or the Petitioner must provide, a clear statement of the type or types of transportation service that Petitioner will provide if the Petition is granted.  Review of the record in this Proceeding reveals that the clear statement is not in the record.  
8. Finally, as support for a request for waiver, the Commission requires an individual seeking a waiver of safety rules - driver (such as Petitioner here) to file these documents:  (a) a copy of the individual’s completed U.S. Department of Transportation Medical Examination Report; (b) a copy of the individual’s Motor Vehicle Records Search for the past three years; and (c) a letter from a doctor stating the doctor’s opinion of the individual’s ability safely to operate a motor vehicle of the type the individual intends to operate.  The Petition clearly states that each of these documents is to be included with the Petition.  Each of these documents contains information that the Commission needs in order to make an informed decision on a waiver request (such as the Petition here).  

9. The Commission file in this Proceeding does not contain a complete copy of the December 21, 2016 U.S. Department of Transportation Medical Examination Report.  The copy in the Commission file is missing page 4.  The documentation supporting the Petition is incomplete.  Thus, as filed, the Petition is missing important and necessary documentation.  

10. On January 19, 2017, by Decision No. R17-0050-I, the ALJ ordered Petitioner  

to file, not later than February 3, 2017, the following:  (a) a statement of the specific waiver, including specific Rule reference, that Petitioner seeks in this Proceeding; (b) a statement of the reason he needs the waiver (for example, eyesight); (c) a statement that clarifies the type of company for which he intends to drive; and (d) page 4 of the U.S. Department of Transportation Medical Examination Report that Petitioner filed in support of the Petition.  

Decision No. R17-0050-I at ¶ 11 (bolding in original); see id. at Ordering Paragraph No. 1 (same).  In addition, the ALJ advised Petitioner, “if he has questions about what he needs to file in order to comply with this Interim Decision, [to] contact Michael Gullatte of the Commission Transportation Staff (telephone:  303.894.2860).”  Id. at ¶ 14.  

11. Finally, Decision No. R17-0050-I stated:  

 
Petitioner is advised and is on notice that, if Petitioner fails to make the filing required by this Interim Decision, the ALJ will rule on the Petition as it is now filed.  In that event, it is likely that the ALJ will deny the Petition.  

Decision No. R17-0050-I at ¶ 13 (bolding in original).  

12. Review of the Commission file in this Proceeding reveals that, on January 19, 2017, the Commission mailed Decision No. R17-0050-I to Petitioner at the address shown on the Petition.  As of the date of this Decision, the mailing has not been returned to the Commission as undeliverable.  Petitioner is presumed to have received Decision No. R17-0050-I and to have notice of its contents and of the filing requirement.  

13. As of the date of this Decision, Petitioner has not filed the required document; has not filed the required statements identifying the Rule that he asks the Commission to waive and the basis for the requested waiver; and has not filed the required statement clarifying the type of transportation he will provide if the waiver is granted.  

14. As of the date of this Decision, Petitioner has not contacted the ALJ to request additional time within which to provide the required document, statements, and clarification.  

15. As of the date of this Decision, Petitioner has not contacted Staff concerning either the Petition or Decision No. R17-0050-I.  

16. Petitioner has failed to comply with Decision No. R17-0050-I, and the failure is unexplained and unexcused.  In Decision No. R17-0050-I at ¶ 13, the ALJ advised Petitioner of the likely consequences of a failure to provide the missing information and documentation.  

17. In view of the missing documentation and information, in view of Petitioner’s unexplained and unexcused failure to comply with Decision No. R17-0050-I, and in accordance with the advisement in Decision No. R17-0050-I at ¶ 13, the ALJ finds and concludes that the Petition should be -- and will be -- dismissed without prejudice.  

18. Because the Petition is dismissed without prejudice, Petitioner may file a new petition for waiver.  

19. In accordance with § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  

A. The Commission Orders That:  

1. The Petition for Waiver of Safety Regulations - Driver filed on December 22, 2016 by Mr. Akio K. Clark is dismissed without prejudice.  

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The cited Rules are found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 Code of Colorado Regulations 723.  
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