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I. STATEMENT

1. On September 21, 2016, Chantal Home Care and Transportation Services LLC (Applicant) filed its Application for a Permit to Operate as a Contract Carrier by Motor Vehicle for Hire.  The procedural history of the above captioned proceeding is set out in previous Decisions and is repeated here as necessary to put this Decision into context.
2. Applicant did not file any direct testimony and exhibits or a list of witnesses and copies of its exhibits with its Application.  Therefore, pursuant to § 40-6-109.5(2), C.R.S., the Commission’s decision in this proceeding must be issued no later than 210 days after the Application was deemed complete, or not later than June 15, 2017.  

3. On November 9, 2016, Trial Staff of the Commission (Trial Staff) timely filed its Notice of Intervention as of Right and Request for Hearing, setting forth its reasons for requesting that the Application be set for an evidentiary hearing.  Trial Staff is an Intervenor as of right and is a Party in this Proceeding.  

4. Applicant and Trial Staff are the only Parties in this Proceeding.  

5. Decision No. R16-1149-I (Mailed Date of December 14, 2016) scheduled a hearing on this Application for February 23, 2017 at 9:00 a.m. in a Commission hearing room and established a procedural schedule.  The adopted procedural schedule required Applicant to file with the Commission, no later than January 9, 2017, its list of witnesses, summaries of testimony, and copies of its exhibits that it will present at hearing.

6. Applicant did not file its list of witnesses, summaries of testimony, and copies of its exhibits that it will present at hearing on or before the January 9, 2017 deadline.

7. Decision No. R16-1149-I also required Trial Staff to file with the Commission its list of witnesses, summaries of testimony, and exhibits that it will present at hearing no later than January 31, 2017.  Staff timely filed a list of witnesses, a list of exhibits and a summary of testimony on January 30, 2017.  

8. Decision No. R16-1149-I also cautioned the Parties, as follows:  “Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule adopted in this Decision.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule adopted in this Decision.”  Id., ¶ I.10., page 3 (emphasis in the original).  

9. At this point in the proceeding, Applicant’s failure to file any witness list, summaries of testimony, and copies of hearing exhibits, and to serve them on counsel for Trial Staff, has not only violated the pre-filing requirement of Decision No. R16-1149-I but, as stated in Paragraph I.8 above, could result in Applicant being prohibited from introducing in the hearing any testimony from witnesses or exhibits in support of its Application.  

10. Decision No. R16-1149-I adopted the procedural schedule for the purpose of expediting the most efficient consideration of the Application.  The requirement that the Parties pre-file their witness lists, summaries of testimony, and copies of hearing exhibits and serve them on the other Party before the evidentiary hearing also ensured fundamental fairness to both Parties by requiring the pre-hearing disclosure of witnesses, summaries of testimony, and copies of hearing exhibits.  

11. Therefore, Applicant will be ordered to show cause in a written pleading:  
(1) why it failed to file with the Commission by January 9, 2017, its list of witnesses, summaries of testimony, and copies of its exhibits that it will present at hearing; and (2) whether it should be allowed to late-file its list of witnesses, summaries of testimony, and copies of its exhibits that it wants to present at hearing.  That show cause pleading must be filed with the Commission, and served on counsel for Trial Staff and members of Trial Staff and Advisory Staff, not later than Thursday, February 9, 2017.  

12. Applicant is advised and on notice that, if Applicant fails to file the show cause pleading required by this Interim Decision on or before the February 9, 2017, the Administrative Law Judge (ALJ) will dismiss this Application.  

13. If Applicant intends to continue prosecuting this Application, Applicant must file its list of witnesses, summaries of testimony, and copies of its exhibits that it wants to present at hearing, and serve them on counsel for Trial Staff and members of Trial Staff and Advisory Staff, not later than Thursday, February 9, 2017.

14. Before the scheduled hearing date, the ALJ will issue an Interim Decision determining whether Applicant’s show cause pleading has demonstrated good cause to accept for filing Applicant’s late-filed list of witnesses, summaries of testimony, and copies of its exhibits that it wants to present at hearing.  

15. If Applicant does not intend to continue with this Application, Applicant must file with the Commission a motion to dismiss this proceeding voluntarily not later than Thursday, February 9, 2017.  Such a motion to dismiss should also be served on counsel for Trial Staff and members of Trial Staff and Advisory Staff.  

16. The procedural advisements set forth in Decision No. R16-1149-I for this proceeding shall continue to be in force.  

II. ORDER

A. It Is Ordered That:  

1. Chantal Home Care and Transportation Services LLC (Applicant) shall show cause in a written pleading:  (1) why it failed to file with the Commission by January 9, 2017, its list of witnesses, summaries of testimony, and copies of its exhibits that it will present at hearing; and (2) whether it should be allowed to late-file its list of witnesses, summaries of testimony, and copies of its exhibits that it wants to present at hearing.  

2. Applicant’s show cause pleading shall be filed with the Commission, and served on counsel for Trial Staff and members of Trial Staff and Advisory Staff, not later than Thursday, February 9, 2017.

3. If Applicant intends to continue prosecuting this Application, Applicant shall file with the Commission its list of witnesses, summaries of testimony, and copies of its exhibits that it wants to present at hearing not later than Thursday, February 9, 2017.  Applicant shall serve the same documents on counsel for Trial Staff and members of Trial Staff and Advisory Staff on the same date.

4. If Applicant does not intend to continue with this Application, Applicant shall file with the Commission a motion to dismiss this proceeding voluntarily not later than Thursday, February 9, 2017.  Such a motion to dismiss shall be served on counsel for Trial Staff and members of Trial Staff and Advisory Staff on the same date.  

5. This Decision shall be effective on its Mailed Date. 
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