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I. STATEMENT
A. Relevant Background
1. On 
August 8, 2016, Bus to Show, Inc. (BTS) filed application for a Certificate of Convenience and Public Necessity (Application) that caused this proceeding to be opened (Permanent Authority Proceeding).  On the same day, BTS filed an application for temporary authority, which was assigned Proceeding No. 16A-0597CP-TA (Temporary Authority Proceeding).  

2. On August 8, 2016, the Commission issued a notice of BTS’s applications (Notice) stating that BTS was seeking temporary and permanent authority to provide:

Transportation of 
passengers in call-and-demand charter service and call-and-demand shuttle service 
between 638 East Colfax Avenue, Denver, Colorado; 1531 Champa Street, Denver, Colorado; 2301 Blake Street, Denver, Colorado; 1313 College Avenue, 

Boulder, Colorado; 209 Emery Street, Longmont, Colorado; or, 320 Walnut Street, Fort Collins, Colorado, on the one hand, and on the other hand:

A. 
Red Rocks Amphitheatre, 18300 West Alameda Parkway, Morrison, Colorado;

B. 
Fiddler’s Green, 6350 Greenwood Plaza Boulevard, Englewood, Colorado;

C. 
Dick’s Sporting Goods, 6000 Victory Way, Commerce City, Colorado;

D. 
1st Bank Center, 11450 Broomfield Lane, Broomfield, Colorado;
E. 
Cervantes, 2635 Welton Street, Denver, Colorado;

F. 
The Fillmore, 1510 North Clarkson Street, Denver, Colorado;

G. 
Ogden Theatre, 935 East Colfax Avenue, Denver, Colorado;

H. 
Fox Theatre, 1135 13th Street, Boulder, Colorado;

I. 
The Scarlet, 131 Main Street, Central City, Colorado; or

J. 
Caribou Room, 55 Indian Peaks Drive, Nederland, Colorado.

RESTRICTION:

The application is restricted to round-trip service originating and terminating at 638 East Colfax Avenue, Denver, Colorado; 1531 Champa Street, Denver, Colorado; 2301 Blake Street, Denver, Colorado; 1313 College Avenue, Boulder, Colorado; 209 Emery Street, Longmont, Colorado; or, 320 Walnut Street, Fort Collins, Colorado.

3. The Notice stated that the deadlines to intervene in the Temporary and Permanent Authority Proceedings were August 15 and September 7, 2016, respectively.  
1. Temporary Authority Proceeding

4. On August 12, 2016, Colorado Jitney, LLC, doing business as Colorado Jitney (Colorado Jitney) filed a Notice of Intervention by Right or, in the Alternative, a Motion for Permissive Intervention (Colorado Jitney’s Notice of Intervention) in the Temporary Authority Proceeding.  As support for its intervention, Colorado Jitney filed its Certificate of Public Convenience and Necessity (CPCN) PUC No. 55785 with which, it contended, the authority sought by BTS would conflict if granted by the Commission.  

5. On August 16, 2016, Green Mountain Ski Bus, Inc. (GMSB) filed a Petition to Intervene or, in the Alternative, a Motion for Permissive Intervention and a Motion to Accept Late Intervention.  GMSB stated that, while it had received the Commission’s Notice on August 8, 2016, it did not read the Notice until August 16, 2016.  GMSB requested the Commission to accept its late intervention.   

6. On August 24, 2016, the Commission issued Decision No. C16-0797 in which it, among other things, acknowledged Colorado Jitney’s Notice of Intervention in the Temporary Authority Proceeding, granted GMSB’s request to accept its late intervention, and granted BTS the temporary authority sought in its Application.  The Commission stated that “the grant of a temporary authority creates no presumption that a permanent authority will be granted.”
  

2. Permanent Authority Proceeding

a. Pre-Hearing
7. On August 19, 2016, Colorado Jitney filed a Notice of Intervention by Right or, in the Alternative, a Motion for Permissive Intervention (Colorado Jitney’s Notice of Intervention) in the Permanent Authority Proceeding.  

8. On September 2, 2016, GMSB filed a Petition to Intervene or, in the Alternative, a Motion for Permissive Intervention signed by Jeffrey W. Buxton.    
9. On September 14, 2016, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.  The Commission subsequently assigned this proceeding to the undersigned ALJ. 

10. On September 23, 2016, the undersigned ALJ issued Interim Decision 
No. R16-0879-I that:  (a) held that Jeffrey W. Buxton was permitted to represent GMSB in this proceeding; (b) ordered Colorado Jitney to either have an attorney enter an appearance on its behalf or show cause why  Rule 1201(a), 4 Code of Colorado Regulations (CCR) 723-1 of the Rules of Practice and Procedure does not require Colorado Jitney to be represented by an attorney; and (c) scheduled the evidentiary hearing in this proceeding for November 30 through December 1, 2016 and established the pre-hearing procedural schedule. 

11. On October 7, 2016, Colorado Jitney filed its “Show Cause – Verified Statement” in response to Interim Decision No. R16-0879-I.

12. On October 21, 2016, GMSB withdrew its intervention, stating that it believed it needed to hire an attorney in order to successfully oppose the Application, but it could not afford one and did not want to impose the cost on its customers.   

13. On November 2, 2016, BTS filed a Motion to Strike Intervention of Colorado Jitney (Motion to Strike) in which it argued that Colorado Jitney’s intervention must be struck because its CPCN PUC No. 55785, which served as the basis for its intervention, had been suspended through December 31, 2016.  Specifically, the Commission had granted two applications filed by Colorado Jitney to suspend its CPCN from September 1 to December 31, 2016.
  In the applications, Colorado Jitney stated that its reasons for the request included the need to find appropriate insurance and “continued harm from illicit transportation providers.”

14. The undersigned ALJ issued Interim Decision No. R16-1031-I on November 8, 2016, acknowledging GMBS’s withdrawal and holding that Colorado Jitney established that Mr. Doran is permitted to represent Colorado Jitney in this proceeding.  However, the undersigned ALJ placed Colorado Jitney and Mr. Doran on notice that Mr. Doran would be held to the same procedural and evidentiary standards that attorneys must follow.  Interim Decision No. R16-1031-I also warned Colorado Jitney and Mr. Doran that Mr. Doran would not be held to a lesser standard because Colorado Jitney chose not to have an attorney represent it in this proceeding.  

15. On November 16, 2016, Colorado Jitney filed its response to the Motion to Strike and a Motion to Compel responses to certain discovery requests.  

16. In Interim Decision No. R16-1080-I issued on November 23, 2016, the undersigned ALJ denied the Motion to Strike, granted the Motion to Compel, and ordered BTS to serve responses to Colorado Jitney’s discovery requests by noon on November 29, 2016.  

b. Hearing 

17. The undersigned ALJ convened the scheduled hearing at 9:00 a.m. on November 30, 2016.  At the outset, the undersigned ALJ repeated the warnings contained in Interim Decision No. R16-1031-I to Colorado Jitney that Mr. Doran would be held to the same evidentiary standards that attorneys must follow.  The undersigned ALJ also instructed Colorado Jitney that the ALJ would not help Mr. Doran cross-examine BTS’s witnesses or present Colorado Jitney’s case.  Mr. Doran stated that he understood the warnings and that Colorado Jitney continued to want Mr. Doran to represent it in this proceeding.  

18. At the hearing, BTS presented the testimony of its Executive Director, Dustin Huth, and seven public witnesses: Steve Szabo, Nicholas Demello, Aaron Mynett, Seth Larsen, Brian Johnson, Nicholas Carter, and Logan Camin.  Colorado Jitney presented the testimony of its President, Bradley Doran.  Exhibits 1-12, 15, 17-19, and 21-23 were admitted into evidence.  

19. As noted on the record at the hearing, some of the contents of Exhibit 10 shall be disregarded.  Specifically, Exhibit 10 consists of 14 letters allegedly showing public support for the application by the alleged authors of those letters. However, only seven of the authors of the letters testified at the hearing.  The authors of the remaining seven letters did not testify at the hearing.  

20. At the hearing, counsel for BTS conceded that the letters are hearsay, but then argued contradictorily that the undersigned ALJ should place weight on them because BTS did not offer them for the truth of the matter asserted, but to “show a reflection of the public support.”  This argument is unpersuasive for two reasons.  First, an out-of-court statement that is not offered for the truth of the matter asserted is not hearsay.  People v. Rodriguez, 888 P.2d 278, 287 (Colo. App. 1994).  BTS’s argument that the statements are both hearsay and not offered for the truth of the matters asserted therein is thus internally inconsistent.  Second, contrary to its statement at the hearing, BTS offered the letters for the truth of the matter asserted therein, namely, that the alleged authors support the application.  Accordingly, because the letters of support by individuals who did not testify at the hearing are hearsay to which no exception in Colorado Rules of Evidence 803 and 804 apply, the undersigned ALJ shall disregard them.

II. FINDINGS OF FACT

A. Background of BTS

21. Dustin Huth is the Executive Director of BTS.  He incorporated BTS as a 
non-profit corporation on June 11, 2009.
  Since its founding, Mr. Huth has been responsible for and has overseen all of the operations of BTS.  

22. According to Mr. Huth, the mission of BTS is to reduce impaired driving and carbon emissions.  BTS serves this mission by providing transportation to entertainment events, primarily music concerts, in the greater Denver metropolitan area. To obtain transportation from BTS, each concert-goer must become a member of BTS.  In so doing, each concert-goer must execute a membership agreement in which he or she agrees to abide by and embody BTS’s mission of reducing both impaired driving and carbon emissions and thereby become a member of BTS.  If a concert-goer executes the membership agreement and pays the transportation fee for a particular concert, the concert-goer can then obtain transportation from BTS to and from the concert. 

23. Prior to filing the Application, BTS did not hold a CPCN or permit from the Commission.  Instead, to provide transportation to its members, BTS has chartered vehicles from transportation providers.  From 2009 until 2015, the primary transportation provider from which BTS chartered vehicles was “ATS” pursuant to an agreement entered into by the two companies.   Since 2015, BTS has chartered vehicles from Velocity Transit Services, Inc. (VTS).  As explained more fully below, at some point in 2015, the owner and operator of ATS instructed Mr. Huth that from that point forward BTS would have to charter buses from VTS, and not ATS.  

24. According to Mr. Huth, Tony Dassinger has always been his primary point of contact with both ATS and VTS.  In addition, while Mr. Huth believed that Mr. Dassinger was the owner of ATS, he never inquired about the ownership of VTS.  However, he never had any reason to believe that Mr. Dassinger was not the owner and operator of VTS.  And, in fact, Mr. Dassinger submitted a letter of support with the Application in which he identified himself as the Director of VTS. 

25. In 2015, Mr. Dassinger instructed Mr. Huth that ATS would stop leasing buses to BTS.  Instead, BTS would have to start leasing buses from VTS.  As a result, BTS and VTS executed a new lease agreement.  Otherwise, nothing changed in the relationship between BTS/Mr. Huth and Mr. Dassinger.  Mr. Dassinger never provided an explanation to Mr. Huth concerning the change from ATS to VTS as the entity that leased buses to BTS. 

26. In August 2016, Mr. Dassinger instructed Mr. Huth that VTS no longer would charter buses to BTS.  As a result, BTS filed the Application that commenced this proceeding.   

B. Tony Dassinger, ATS, and VTS 

27. Tony Dassinger has a long history with the Commission.  As summarized 
in Recommended Decision No. R15-0061 that issued on January 20, 2015 in Proceeding 
No. 14G-1027EC, he has repeatedly violated safety laws governing motor carriers and ignored Commission Decisions ordering him to pay penalties and to comply with all transportation laws.  Mr. Dassinger’s refusal to comply with transportation laws and Commission Decisions culminated in Commission Decision No. C15-0258 that: (a) revoked ATS’s charter scenic bus (CSB-00201) and child activity bus (CAB-00028) permits; (b) ordered ATS and Mr. Dassinger (and any other company owned or operated by Mr. Dassinger) to cease and desist from operating as a motor carrier; and (c) prohibited ATS and Mr. Dassinger, and any other company owned or operated by Mr. Dassinger, from applying for any new permit from the Commission from April 20, 2015 to April 19, 2018.

28. Mr. Dassinger then filed the Articles of Incorporation for VTS on May 5, 2015, barely two weeks after the effective date of Commission Decision No. C15-0258.
  The Articles of Incorporation listed Mr. Dassinger as the incorporator of VTS even though Commission Decision No. C15-0258 prohibits any company owned or operated by Mr. Dassinger from applying for a Commission permit.  Mr. Dassinger dissolved VTS on August 8, 2015. 

29. Barely 1.5 months later, new Articles of Incorporation for VTS were filed on September 21, 2015.  This time “John Leanard Adams, Sr.” was listed as the incorporator.  Mr. Dassinger’s name appeared nowhere on the documents filed with the Colorado Secretary of State on September 21, 2015.  

30. On the same day that it filed its new Articles of Incorporation, VTS filed with the Commission applications for charter scenic bus and child activity bus permits.
  “John Adams” signed both applications as the alleged “Operator” of VTS.  Like the documents filed with the Colorado Secretary of State’s office, Mr. Dassinger’s name does not appear anywhere on the permit applications filed on September 21, 2015.  The Commission issued the permits on September 28, 2015.

31. As noted above, Mr. Huth testified at the hearing that at all times Mr. Dassinger has been his primary point of contact at VTS.  Mr. Huth testified that an individual named “John Adams” works as a mechanic for VTS.  Mr. Adams, who is referred to as “Grandpa” by his fellow employees, also worked as a mechanic for ATS.  Mr. Huth testified that he does not believe Mr. Adams has ever been an owner, director, or operator of VTS. 

C. BTS’s Knowledge of the Commission’s Decisions Concerning ATS and Mr. Dassinger  

32. Mr. Huth testified consistently and credibly that, prior to this proceeding, he did not know of ATS’s and Mr. Dassinger’s repeated violations of safety laws or the Commission’s decisions noted above revoking ATS’s Commission-issued permits and prohibiting Mr. Dassinger from applying for any Commission-issued permit from April 20, 2015 to April 19, 2018.  Mr. Huth also testified credibly that he first became aware of the Commission’s decisions addressing these issues when GMSB filed Commission Decision No. C15-0258 as an exhibit in the Temporary Authority Proceeding.  While he heard “gossip” about problems encountered by Mr. Dassinger with the Commission prior to filing the Application in this proceeding, Mr. Huth testified that he repeatedly confirmed that ATS/VTS had the proper permits to provide charter bus service to BTS by asking Mr. Dassinger and running searches on the Commission’s website.  According to Mr. Huth, Mr. Dassinger always responded that ATS/VTS had the proper permits, and Mr. Huth’s queries of the Commission’s on-line database confirmed this fact.  

33. Mr. Huth’s testimony is corroborated by BTS’s submission of a letter from Mr. Dassinger in support of its Application at the outset of this proceeding.  In that letter, Mr. Dassinger identifies himself as the “Director” of VTS.  If Mr. Huth had been aware of Mr. Dassinger’s history with the Commission, it is hard to believe that he would have submitted Mr. Dassinger’s letter of support in this proceeding.  For this reason, the fact that BTS did submit Mr. Dassinger’s letter of support corroborates Mr. Huth’s testimony that he was unaware of Mr. Dassinger’s history with the Commission before this proceeding. 

34. Finally, Mr. Huth testified that he did not become suspicious when Mr. Dassinger required BTS in 2015 to cease chartering buses from ATS and instead charter them from VTS.  According to Mr. Huth, he speculated at the time that the change resulted from a “financial situation.”  Mr. Huth further testified that he confirmed that VTS had insurance and the proper permits from the Commission.  However, he did not inquire of Mr. Dassinger or anybody else at ATS/VTS as to the reasons for the change.  Mr. Huth also testified that he had no information at the time that would have led him to believe that the change resulted from legal problems with the Commission.  The undersigned ALJ finds this testimony credible.  

35. Based on the foregoing, the undersigned ALJ finds that Mr. Huth did not have concrete knowledge of the Commission’s findings that ATS and Mr. Dassinger violated numerous safety regulations, the Recommended and Commission Decisions noted above, or the fact that Mr. Dassinger and any company owned or operated by him has been and will continue to be prohibited from filing any applications for permits from the Commission from April 20, 2015 to April 19, 2018.  

D. BTS’s Pre-Application Transportation Statistics

36. In 2015, BTS provided 27,988 rides to and/or from entertainment events, BTS used 764 buses to transport members to those events, and the average number of riders per bus was 36.63.  BTS chartered 20 or more buses to provide transportation to 4 events, 13 or more buses to provide transportation to 17 events, and 4 or more buses to provide transportation to 61 nine events.
    

37. From January 1, 2016 to September 16, 2016, BTS provided 26,581 rides to and/or from entertainment events, BTS used 769 buses to transport members to the events, and the average number of riders per bus was 34.56.  BTS chartered 20 or more buses to provide transportation to 4 events, 13 or more buses to provide transportation to 16 events, and 4 or more buses to provide transportation to 79 nine events.
    
E. BTS’s Equipment and Facilities 

38. BTS currently owns 12 buses: one 56-passenger bus (1989 BlueBird), two 
54-passenger buses (2002 Thomas), one 52-passenger bus (1998 International Genesis), two 
50-passenger buses (1997 International), two 48-passenger buses (1994 AmTran and 1991 BlueBird), three 46-passenger buses (1995 AmTrack, 1993 Thomas, and 1992 BlueBird), and one 26-passenger bus (1999 Eldorado National).
  Prior to issuance of its temporary authority, BTS leased the buses to VTS for use in VTS’s operations, including in VTS’s charter services provided to BTS.  When the Commission granted the temporary authority, BTS terminated the lease arrangement.   BTS plans to acquire additional buses in the future.  

39. BTS currently leases facilities from VTS located at 7505 Dahlia Street in Commerce City.  The leased facilities include a parking lot, garage, and office space.  BTS is currently searching for an alternative location that includes the same types of facilities.

F. BTS’s Finances

40. As of December 31, 2015, BTS had in excess of $69,000 in available cash.
  For the calendar year that ended on December 31, 2015, BTS had total revenue of over $760,000, a gross profit over $329,000, and a net profit of almost $40,000.
  Mr. Huth testified that BTS’s financial situation has not changed materially since December 31, 2015.  

41. Mr. Huth also testified that if the Application is granted, BTS will eliminate the cost of chartering buses and a percentage of the expenses used in 2015 to purchase buses (BTS does not plan to purchase as many buses in the immediate future).  However, Mr. Huth also anticipates both increased expenses (cost of insurance and maintenance of BTS’s buses) and increased revenues based on the historical growth of BTS.  Mr. Huth anticipates a net profit of approximately $20,000 to $40,000 in BTS’s first year operating as a regulated entity.

G. Public Witness Testimony 

42. At the hearing, BTS presented the testimony of the following seven public witnesses: Steve Szabo, Nicholas Demello, Aaron Mynett, Seth Larsen, Brian Johnson, Nicholas Carter, and Logan Camin. 

Mr. Szabo lives in Longmont and is a member of BTS.  He is on the Board of Directors of the Colorado Renewable Energy Society, assists his wife with running the Family Garden, which is a non-profit parenting resource center, and worked for almost 30 years in the telecommunications field.  He has ridden BTS 11 times over the last 2.5 years to entertainment events at Red Rocks Amphitheater, Fiddler’s Green Amphitheater, and the Ogden 

43. Theater.  Mr. Szabo testified that there is a public need for the BTS service to reduce impaired driving and carbon emissions, and to decrease the number of vehicles on the road. 

44. Mr. Demello lives in Denver and is a member of BTS.  He has ridden BTS to entertainment events over 50 times over the last two to three years, primarily to events at Red Rocks Amphitheater.  Mr. Demello has worked for BTS over the last year checking-in riders.  He admitted that he has a vested interest in BTS’s application being granted.  Mr. Demello further testified that there is a public need for the BTS service to reduce impaired driving and provide transportation to people who do not have their own cars.  Mr. Demello says that taking a taxicab to entertainment events is far more expensive than BTS.  Mr. Demello testified that, if BTS’s Application is not granted, he will suffer a personal hardship due to having to pay a significantly higher amount for alternative transportation. 

45. Mr. Mynett lives in Denver and is a member of BTS.  He has ridden BTS to entertainment events over 30 times in the last four to five years.  Mr. Mynett has worked for BTS checking-in riders for approximately two years.  He testified that the public needs the BTS service to reduce impaired driving and carbon emissions, and because alternative bus chartering services charge twice as much as BTS. 

46. Mr. Larsen lives in Longmont and is a member of BTS.  He owns two Cheba Hut Toasted Sub restaurants located at 1531 Champa Street in Denver and 1313 College Avenue in Boulder.  Both of his restaurant locations have served and, if the Application is approved will continue to serve, as pick-up and drop-off locations for BTS.  According to Mr. Larsen, Cheba Hut has been the primary sponsor of BTS, contributing approximately $30,000 over the last 
three years.  Mr. Larsen testified that, in return, Cheba Hut has enjoyed increased sales 
of approximately $30,000 due to its sponsorship.  Mr. Larsen has ridden BTS buses to entertainment events at Red Rocks Amphitheater, but has also chartered BTS buses to provide transportation for Cheba Hut holiday parties and team-building exercises.  He testified that there is a public need for BTS’s services because BTS provides safe transportation that decreases impaired driving and the number of vehicles on the road at prices that are approximately half or less of the competition’s prices.  Mr. Larsen contends that the “exponential growth” in BTS’s ridership numbers over the last few years corroborates that there is a public need.

47. Mr. Johnson lives in Lyons and is the owner and editor of Marquee Magazine, which has provided coverage of live music shows in the Front Range for the last 13 years.  Mr. Johnson is a member of BTS, but has not ridden one of its buses because he typically has to arrive earlier to, and depart later from, the concerts than the BTS buses due to the demands of his job.  Mr. Johnson did hire BTS to provide charter bus service to his magazine’s ten-year anniversary party.  BTS also advertises in his magazine, but at a reduced rate for nonprofits.  Mr. Johnson testified that he believes there is a public need for BTS’s services because it reduces impaired driving, carbon emissions, and traffic.  Like Mr. Larsen, Mr. Johnson testified that the number of consumers using BTS’s services over the last few years corroborates that there is a public need for BTS’s services. 

48. Mr. Carter lives in Boulder and is a member of BTS.  Over the last seven to eight years, he has ridden BTS buses approximately 20 times to entertainment events at the Red Rocks Amphitheater, the Fillmore Auditorium, and a venue in Denver that no longer exists.  In the past, Mr. Carter worked part-time for BTS as a Communications Manager and, in that capacity, was responsible for improving BTS’s website.  Mr. Carter echoed the testimony of others in stating that he believes there is a public need for BTS’s service because BTS reduces impaired driving and carbon emissions.  Mr. Carter also testified that he tried to charter a bus from a different company in the past to provide transportation to an entertainment venue, but the alternative service was “vastly more expensive” than BTS.  However, Mr. Carter could not remember the name of the alternative charter bus company.  Mr. Carter also repeated the testimony of other public witnesses that the public need for BTS’s services is demonstrated by the high number of BTS riders over the last few years. 

49. Mr. Camin lives in Wheat Ridge, is a member of BTS, and has ridden BTS buses to various venues in the last three years.  He testified that he believes there is a public need for BTS’s service because it reduces impaired driving and is better for the environment due to the reduction of vehicles on the road.  He also testified that he has tried to hire alternative transportation to concert venues, but the providers either have not been available or their rates were too expensive. 

50. The undersigned ALJ finds the testimony of these public witnesses credible and persuasive.  The fact that some have volunteered or worked for BTS does not undermine their credibility.  Based on their testimony, the undersigned ALJ further finds that: (a) BTS’s transportation service has been less expensive than service provided by BTS’s competitors, though the exact amount is not clear; (b) several of the public witnesses have sought in the past to book similar transportation service from companies other than BTS for transportation to and from entertainment events at the locations included in the Application and found the cost thereof to be prohibitively expensive; and (c) all of the public witnesses believe that BTS’s stated mission of reducing impaired driving and reducing carbon emissions are important societal goals.       
III. CONCLUSIONS OF LAW

A. Legal Standard  

51. Colorado Jitney contends that the doctrine of regulated monopoly is the legal standard that BTS must satisfy in order to obtain a CPCN as a common carrier.  The regulated monopoly doctrine is based on the principle that fewer carriers who can make a reasonable return will give the public safe, efficient, and economical service, and that increasing the number of providers ultimately results in a deterioration of service and higher rates for the public.
  This principle is the guiding force behind the protections given to existing carriers.  However, an incumbent common carrier is only entitled to protection from new competition if it provides service that is adequate to satisfy the needs of the public.
  Accordingly, under the regulated monopoly doctrine, an applicant must prove that: (a) it is fit to conduct the proposed service; (b) any existing certificated carrier’s service in the proposed service area is substantially inadequate; and (c) there is a public need for the service proposed by the applicant.
  

52. At the hearing, BTS disagreed that the doctrine of regulated monopoly applies.  Instead, reading from Rule 6203(XVII) of the Commission’s Transportation Rules, 4 CCR 723-6, BTS contended that the applicable standard required it to establish only a public need for the proposed service and that the authority is in the public interest.  BTS argued that the days of regulated monopoly “are gone.” 

53. BTS changed course in its post-hearing Statement of Position filed on December 9, 2016.  There, BTS states that the standard is regulated monopoly, but that the doctrine is “somewhat attenuated.”
  BTS also states that “the adequacy of existing service factor is no longer the dominant trump card it once was.”
  However, other than citing the Colorado Supreme Court’s decision in Durango Trans., Inc. v. PUC, 122 P.3d 244 (Colo. 2005) (DTI), BTS does not explain how the doctrine has been “attenuated” or otherwise became less of a “dominant trump card” than it once was.  

54. In DTI, the applicant filed an application for an extension of its existing CPCN that allowed it to provide scheduled service between the Durango Mountain Resort and Durango.  The applicant sought an extension of this service to allow it to provide call-and-demand limousine service between the resort and all points in the Counties of La Plata, Montezuma, Ouray, and San Juan.  A holder of a CPCN for, among other things, call-and-demand limousine service to the same counties opposed the application.  In upholding the Commission’s decision granting the application, the Colorado Supreme Court stated without qualification that “[t]he doctrine of regulated monopoly governs motor-vehicle passenger carriers.”
  The DTI court then identified the elements of the regulated monopoly doctrine, which are consistent with the recitation of the elements cited above.
  The Colorado Supreme Court did not state, or otherwise suggest, that the regulated monopoly doctrine has become attenuated over the years as it applies to applicants like BTS.
  

55. Based on the foregoing, the undersigned ALJ concludes that the legal standard that applies to BTS’s Application is regulated monopoly, and that the elements are as described above and below.  

B. Fitness to Conduct the Proposed Service

56. The fitness element consists of three sub-elements: (a) operational; (b) managerial; and (c) financial fitness.  As the Applicant, BTS bears the burden to prove each of the fitness elements.  Fitness must be evaluated on a case-by-case basis upon the unique circumstances of each applicant and the proposed service.
 

57. Each sub-element is addressed in turn.   

1. Operational Fitness

58. In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, and facilities to conduct for-hire passenger carrier operations.  The following factors that are relevant to the fitness inquiry: (a) whether the applicant has at least the minimum efficient scale necessary to run the proposed service, which addresses the question of whether a minimum size of operation is required and, if such a minimum does exist, what is the approximate magnitude for the market at issue; (b) whether the applicant has fixed physical facilities such as office space and maintenance garages, as appropriate; and (c) whether the applicant has sufficient number of vehicles of the appropriate type to provide the proposed service.
  In addition, whether the applicant is willing and able to comply with applicable public utilities laws also bears upon the question of operational fitness.
 

59. Here, BTS proposes to use the 12 buses listed above and plans to acquire additional buses in the future.  The evidence establishes that BTS needed more than 12 buses for 21 and 20 events in 2015 and 2016, respectively.  Mr. Huth testified that, in the future, BTS will seek to charter buses from other transportation companies to provide transportation to any events that require more than the 12 buses owned by BTS.  One such transportation provider that Mr. Huth testified he would consider using in the future is VTS.  Mr. Huth also testified that, in the past, BTS has had trouble chartering a sufficient number of buses from sources other than VTS to provide transportation to large events.  

60. The minimum efficient scale for the proposed service is not entirely clear.  In 2015 and 2016, the number of events for which BTS required more than 12 buses was a significant percentage of the total events to which it provided transportation in those years.  While it is not entirely clear from which sources BTS will charter buses other than VTS, BTS appears to have the resources and willingness to adapt its business as necessary to accommodate the demand for its services.  
61. The evidence further establishes that BTS is currently using the lot, garage, and office space that it subleases from VTS.  In addition, BTS intends to move its operation to a different location separate and apart from VTS if this Application is granted.  Toward that end, Mr. Huth testified that BTS has searched for, and identified, one or more facilities that would be suitable for BTS’s needs and are currently available.  

62. Finally, the undersigned ALJ concludes that BTS is willing and able to comply with applicable public utilities laws.  Mr. Huth repeatedly testified that he (and BTS) will comply with the applicable public utilities laws and the Commission’s rules.  It is troubling that BTS has had a close relationship with ATS and then VTS.  As noted, ATS and VTS’s Director, Tony Dassinger, has a long history of violating public utilities laws and Commission rules, and disregarding Commission decisions.  It also appears that Mr. Dassinger and VTS have attempted to evade the Commission’s decisions.  However, as stated above, the undersigned ALJ has found that Mr. Huth did not have concrete knowledge of the repeated safety violations by ATS and Mr. Dassinger, the Recommended and Commission Decisions noted above, or the fact that Mr. Dassinger and any company owned or operated by him has been prohibited from filing any applications for permits from the Commission since April 20, 2015.  Based on the foregoing, therefore, the undersigned ALJ finds and concludes that BTS has established that it is willing and able to comply with applicable public utilities laws.
63. Accordingly, the undersigned ALJ concludes that BTS has carried its burden of establishing operational fitness.   
2. Managerial Fitness 

64. The record establishes that Mr. Huth has overseen and been responsible for all of the operations of BTS since its founding in 2009.  While BTS has not been a transportation company and thus has not itself provided transportation to its members, Mr. Huth has worked closely with ATS and then VTS, the actual transportation providers.  No testimony was presented concerning BTS’s employees or contractors.  However, the income and expense statement indicates that BTS paid a significant sum in payroll during 2015.
  As the Executive Director, Mr. Huth was responsible for hiring and managing the work of the individuals paid by BTS.  Finally, the record also reflects that BTS has been a financially successful entity in 2015-16, and has adequate cash-on-hand.
  In short, BTS’s statement of income and expenses does not raise any questions concerning the financial management of BTS.  

65. Based on the foregoing, and because Colorado Jitney does not appear to contest the managerial fitness of the Applicant, the undersigned ALJ finds and concludes that BTS has satisfied its burden of establishing that Mr. Huth has the managerial fitness to provide the proposed call-and-demand charter and shuttle service.  

3. Financial Fitness 

66. The Commission has never promulgated rules or regulations specifying a financial fitness standard.  However, as a general matter, the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.  Factors that are relevant to the analysis are: (a) the applicant’s credit worthiness and access to capital; (b) the applicant’s credit history and assessment of financial health over the near future; and (c) the applicant’s capital structure and current cash balances.  The evidence of financial fitness need not be overwhelming in order for an applicant to satisfy its burden.
 
67. Here, the evidence establishes that BTS had in excess of $69,000 in available cash as of December 31, 2015 and that BTS had total revenue of over $760,000, a gross profit over $329,000, and a net profit of almost $40,000 for the calendar year that ended on December 31, 2015.
  Mr. Huth testified that BTS’s financial situation has not changed materially since December 31, 2015.  The undersigned ALJ concludes that BTS has adequate financial resources with which to operate the service proposed in the Application.  

68. Mr. Huth also testified that, if the Application is granted, he anticipates that BTS will eliminate or reduce certain expenses, incur some new expenses, and enjoy increased revenues.  According to Mr. Huth, he anticipates that BTS will earn a net profit of approximately $20,000 to $40,000 in BTS’s first year of operating as a regulated entity.  Mr. Huth’s testimony is based on his experience operating BTS since 2009. 

69. Based on the foregoing, the undersigned ALJ concludes that BTS has satisfied its burden of establishing it is financially fit to implement and run the proposed service.   

C. Substantial Inadequacy of Existing Service/Public Need for the Proposed Service

70. While the substantial inadequacy of existing service and the public need for the proposed service are separate factors, they are closely related.  Indeed, the adequacy of the incumbent’s service is integral to the question of whether the public needs the proposed additional service.
  If the existing service is adequate, the Commission cannot find that the public convenience and necessity requires the addition of a carrier.
  

71. Whether the incumbent carrier’s service is substantially inadequate is a question of fact that must be analyzed on a case-by-case basis.
  Substantially inadequate service is established by evidence of “a general pattern of inadequate service” on the part of the incumbent carrier.
  Substantial inadequacy can also be demonstrated with evidence that the incumbent carrier “is [not] ready, willing, and able to provide transportation to anyone who might request it.”
  Such a showing can be made by evidence that the public perceives the incumbent’s rates as prohibitively expensive, and that the incumbent does not have sufficient personnel and/or equipment to service the demand for its authority.
  
72. A mere showing that there is enough business to warrant more than one certified carrier is insufficient to establish substantial inadequacy.
  Likewise, substantial inadequacy is not established through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.
  Finally, the incumbent carrier is not held to a standard of perfection because “when a common carrier renders services to numerous customers in a wide territory undoubtedly some dissatisfaction will arise and some legitimate complaints result.”
  

73. Finally, “[t]he law is clear that a carrier cannot establish a public need for additional service by its unauthorized operations.”
  “However, the evidence must establish that the carrier knowingly carried on an unauthorized operation with the intent to violate the law or with a reckless disregard for the law.”
  Similarly, “if . . . the [applicant’s] conduct has been in direct and knowing defiance of a valid order and has been persistent, protracted, intentional and knowing, the applicant’s past operations cannot be certificated into those of a common carrier.”
 

74. If the applicant’s evidence tends to prove the incumbent carrier’s substantial inadequacy, “it is incumbent upon [the existing carrier] to rebut th[e] evidence.”
  

1. Analysis 

75. As found above, the public witnesses testified consistently and credibly that similar transportation services offered by other providers are more expensive than BTS’s services.  While the exact amount is not entirely clear, two public witnesses (Messrs. Mynett and Larsen) testified that the rates of BTS’s competition are twice as expensive as BTS’s rates.  The public witnesses who addressed the issue perceived Colorado Jitney’s rates to be prohibitively expensive, which is why they never used Colorado Jitney’s transportation services.  Significantly, Colorado Jitney does not contest that its transportation services are significantly more expensive than BTS’s services.  

In addition, the evidence establishes that Colorado Jitney does not have sufficient equipment to service the demand for transportation services to and from entertainment events within its certificated service territory.  Specifically, Colorado Jitney has three vehicles: a 
25-passenger bus, a 15-passenger van, and a Lincoln Navigator that is used as a luxury limousine.  However, in 2015, BTS transported on average 36.63 passengers on each of its buses, and chartered 20 or more buses to provide transportation to 4 events, 13 or more buses to provide transportation to 17 events, and 4 or more buses to provide transportation to 61 nine events.
  

76. Similarly, from January 1, 2016 to September 16, 2016, BTS transported on average 34.56 passengers on each bus, and chartered 20 or more buses to provide transportation to 4 events, 13 or more buses to provide transportation to 16 events, and 4 or more buses to provide transportation to 79 events.
  

77. Given the number of passengers transported by BTS in 2015 and 2016, Colorado Jitney was unable to provide these transportation services with its equipment.  Colorado Jitney has not presented any evidence establishing that BTS’s data is incorrect, or that the demand for transportation services to and from entertainment events in Colorado Jitney’s certificated area will decrease in the future.  Accordingly, based on the foregoing, the undersigned ALJ finds and concludes that Colorado Jitney does not have the equipment necessary to service the demand for transportation to and from entertainment events within its territory.  For this reason, and based on the uncontradicted evidence that the cost of Colorado Jitney’s transportation services are significantly higher than those of BTS, the undersigned ALJ finds and concludes that Colorado Jitney is not ready, willing, and able to provide the transportation service for which BTS seeks authority.  

78. Finally, as found above, the record does not establish that Mr. Huth knew of the failure by ATS and Mr. Dassinger to pay the Commission’s fines or the Recommended and Commission Decisions holding that Mr. Dassinger and any company owned or operated by him has been prohibited from filing any applications for permits from the Commission and, thus, operating any transportation company since April 20, 2015.  For this reason, the undersigned ALJ concludes that the evidences does not establish that BTS has “knowingly carried on an unauthorized operation with the intent to violate the law or with a reckless disregard for the law”
 or operated “in direct and knowing defiance of a valid [Commission] order and has been persistent, protracted, intentional and knowing.”
 

79. Based on the foregoing, the undersigned ALJ concludes that BTS satisfied its burden of establishing substantial inadequacy of existing service and the public need for the proposed service.  The undersigned ALJ also concludes that Colorado Jitney has not rebutted BTS’s evidence.  

D. Colorado Jitney’s Arguments are Unavailing

80. Colorado Jitney makes two primary arguments in support of its conclusion that BTS’s Application should be denied.  First, Colorado Jitney asserts that BTS has run an illegal transportation operation in the past and thus cannot obtain a CPCN under Thacker Bros. Transp. v. PUC, 543 P.2d 719 (Colo. 1975). Specifically, Colorado Jitney argues that BTS’s operations with ATS and VTS violated the statutory prohibition that charter bus service cannot “provide regular route service from one location to another.”
  Colorado Jitney asserts that, as a result, BTS operated as a common carrier without proper certification.
  Second, Colorado Jitney argues that BTS’s illegal operations have caused destructive competition in the past and will continue to do so in the future.  

81. Each argument is addressed in turn. 

2. BTS Operated Illegally by Providing Regular Route Service from One Location to Another

82. Colorado Jitney has not established that BTS ran an illegal charter bus service. Under § 40-10.1-301 et seq., C.R.S., a “chartering party” can enter into a contract with a charter bus operator to obtain exclusive use of the charter bus “for a specific period of time during which the chartering party has the exclusive right to direct the operation of the vehicle, including selection of the origin, destination, route, and intermediate stops.”
  However, a charter bus operator cannot “provide regular route service from one location to another.”
  

83. “[R]egular route service” is not defined by statute or rule.  However, earlier Commission decisions provide guidance concerning the proper interpretation of that term.  For example, in Commission Decision No. C94-631 issued in Proceeding No. 93M-206CP on May 25, 1994, the Commission addressed an application for a declaratory order requested by Four Winds, Inc., doing business as People’s Choice Transportation (PCT) concerning whether PCT can “charter [its] motor vehicles to parties who, in turn, operate the chartered vehicles on a scheduled basis.”
  In answering the question, the Commission distinguished between two different situations.  

84. The first situation involved a psychiatric facility that chartered PCT’s vehicles to provide transportation to its patients “on a daily schedule between established points.”
  The service was “provided to an identifiable group with a common purpose (i.e., patients seeking treatment at the psychiatric facility), and not to the general public.”
  The Commission concluded “that the service provided to [the psychiatric facility] is, in actuality, charter service,” and not regular route service.
  

85. The second situation involved two casinos located in Central City to which PCT chartered vehicles.  The casinos, in turn, offered scheduled transportation service to Central City on the vehicles provided by PCT.  Significantly, the Commission found that the casinos’ transportation “service is provided on schedule to any member of the public,”
 as evidenced by the fact that the casinos advertised the service and the schedule to the public.  The Commission concluded that “[s]ince the transportation is provided pursuant to established, firm schedules and to the general public inasmuch as passengers are not members of a distinct, identifiable group with a common purpose, . . . . we conclude that regular route service is being provided in this case.”
  Accordingly, under the ruling in Commission Decision No. C94-631, transportation service that is “repetitive, scheduled (by the chartering customer), and long-term” can still be legitimate charter service, and not “regular route service,” provided it is restricted to an “identifiable group with a common purpose” and not provided to the general public.
  

Other Commission decisions have reached a similar result.  In Commission Decision No. C96-180 issued in Proceeding No. 95M-275CP on February 15, 1996, the Commission held that a sightseeing bus transportation service provided pursuant to an unpublished schedule in which the chartering party put together the sightseeing groups was proper charter service, and not “regular route service.”
  In Decision No. C01-727 issued in 

86. Proceeding  No. 99A-617BP on July 19, 2001, the Commission held that a scheduled bus transportation service to a casino that the chartering party (the casino) offered to the general public provided each individual riding the bus agreed to put $50 into play at the casino was “regular route service” and thus not charter service.
  Based on these Commission Decisions, scheduled bus transportation service offered to identifiable groups with a common purpose, and not unconditionally to the general public, is valid charter service not involving regular route service.  

87. Here, prior to obtaining its temporary authority, BTS chartered the buses from ATS and VTS, who held the charter scenic bus permits.  BTS put each group together that rode on the buses supplied by ATS and VTS and set the schedule for the departure from the designated pickup/drop-off locations noted above and the entertainment venues after the conclusion of the entertainment events.  Generally, the buses departed from the designated pickup points between 1 to 1.5 hours before the start of the entertainment events, and left the entertainment venues 30 to 45 minutes after the entertainment event concluded to return to the original pickup points.  In order to ride on BTS’s chartered buses, every rider was required to become a member of BTS and agree to abide by and embody BTS’s mission of reducing both impaired driving and carbon emissions.  Members of the public who did not subscribe to BTS’s mission or who otherwise refused to become a member of BTS were not allowed to ride BTS’s chartered buses.  

88. Based on the foregoing, BTS’s transportation service was legitimate charter service because, while BTS’s transportation service was “repetitive, scheduled (by the chartering customer), and long-term,” BTS did not offer it indiscriminately to the general public, but restricted it to an “identifiable group with a common purpose,” namely members of BTS.
  Accordingly, BTS’s transportation service was legitimate charter service, and not “regular route service” under § 40-10.1-301(2), C.R.S.  For the same reason, BTS has not operated as a common carrier,
 and the holding in Thacker does not apply.
  Colorado Jitney’s assertions to the contrary are incorrect.      
3. Destructive Competition

89. Colorado Jitney’s argument that granting the Application will lead to destructive competition is also unpersuasive.  It is true that, under the doctrine of regulated monopoly, the likelihood of destructive competition is a factor to be considered in determining whether to grant an application for a CPCN.  However, as noted above, an incumbent common carrier is only entitled to protection from new competition if it provides service that is adequate to satisfy the needs of the public.
  If the incumbent provides substantially inadequate service and there is a public need for additional service, the incumbent is not entitled to protection from competition.
  

Here, the undersigned ALJ has found and concluded that BTS has satisfied its burden of establishing the substantial inadequacy of the existing service and the public need for the service proposed in the Application.  As a result, Colorado Jitney is not entitled to protection 

90. from competition under the doctrine of regulated monopoly.  Colorado Jitney’s argument to the contrary is unavailing.  

E. Conditional Grant of Application

91. Based on the foregoing, the undersigned ALJ recommends that the Commission grant the Application.  However, in light of the history between BTS, on the one hand, and ATS, VTS, and Mr. Dassinger, on the other, and the Commission Decisions noted above against ATS and Mr. Dassinger, the undersigned ALJ recommends that the Commission condition the grant of the Application on BTS not doing business that requires a Commission issued CPCN or permit with Mr. Dassinger and/or any entity that BTS has a reasonable basis to believe Mr. Dassinger owns or operates until April 19, 2018, or the date that ATS, Mr. Dassinger, and any entity owned or operated by Mr. Dassinger is permitted to submit an Application to the Commission.  The Commission’s decisions must be respected and BTS cannot be a party to efforts by ATS, VTS, and/or Mr. Dassinger to evade them.  

92. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order. 
IV. ORDER
A. The Commission Orders That:

1. The Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application) filed by Bus to Show, Inc. (BTS) is conditionally granted.  

2. Upon compliance with the requirements in Ordering Paragraph 4, BTS will be issued a Certificate of Public Convenience and Necessity (CPCN) to operate as a common carrier by motor vehicle for hire for the transportation of passengers as follows:
Transportation of 
passengers in call-and-demand charter service and call-and-demand shuttle service 
between 638 East Colfax Avenue, Denver, Colorado; 1531 Champa Street, Denver, Colorado; 2301 Blake Street, Denver, Colorado; 1313 College Avenue, Boulder, Colorado; 209 Emery Street, Longmont, Colorado; or, 320 Walnut Street, Fort Collins, Colorado, on the one hand, and on the other hand:

A.
Red Rocks Amphitheatre, 18300 West Alameda Parkway, Morrison, Colorado;

B.
Fiddler’s Green, 6350 Greenwood Plaza Boulevard, Englewood, Colorado;

C.
Dick’s Sporting Goods, 6000 Victory Way, Commerce City, Colorado;

D.
1st Bank Center, 11450 Broomfield Lane, Broomfield, Colorado;

E.
Cervantes, 2635 Welton Street, Denver, Colorado;

F.
The Fillmore, 1510 North Clarkson Street, Denver, Colorado;

G.
Ogden Theatre, 935 East Colfax Avenue, Denver, Colorado;

H.
Fox Theatre, 1135 13th Street, Boulder, Colorado;

I.
The Scarlet, 131 Main Street, Central City, Colorado; or

J.
Caribou Room, 55 Indian Peaks Drive, Nederland, Colorado.
3. BTS shall operate in accordance with all applicable Colorado law and Commission rules.

4. BTS shall not commence operation under this authority until it has complied with the requirements of Colorado law and Commission rules, including without limitation:  

(a)
causing proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission; 

(b)
paying to the Commission, the motor vehicle fee ($5) for each vehicle 
to be operated under authority granted by the Commission, or in lieu thereof, paid the fee for such vehicle(s) pursuant to the Unified Carrier Registration Agreement; 

(c)
having an effective tariff on file with the Commission.  Applicant shall file an advice letter and tariff on not less than ten days’ notice. The advice letter and tariff shall be filed as a new Advice Letter proceeding and shall comply with all applicable rules. In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date. (Additional tariff information can be found on the Commission’s website at dora.colorado.gov/puc and by following the transportation common and contract carrier links to tariffs)]; and

(d)
paying the applicable issuance fee ($5).

5. If BTS does not cause proof of insurance or surety bond to be filed, pay the appropriate motor vehicle fees, file an advice letter and proposed tariff, and pay the issuance fee within 60 days of the effective date of this Decision, then the grant of a CPCN shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within 60 days of the effective date of this Decision. 

6. The Commission will notify BTS in writing when the Commission’s records demonstrate compliance with ordering paragraph 4.

7. The grant of the Application is conditioned on BTS not doing business that requires a Commission issued CPCN or permit with Mr. Dassinger and/or any entity that BTS has a reasonable basis to believe Mr. Dassinger owns or operates until April 19, 2018, or the date that Mr. Dassinger or an entity owned or operated by him is permitted to file an application with the Commission.  

8. Proceeding No. 16A-0597CP is closed. 

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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