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I. STATEMENT

1. On November 7, 2016, the City and County of Denver (Denver) filed the 
above-captioned proceeding with the Public Utilities Commission of the State of Colorado (Commission), requesting authority to alter an existing crossing with replacement of the existing traffic signal, various signage changes on the crossing approaches, and changing the design of the crossing from a two-track crossing to a single track crossing at the existing at-grade crossing of West Evans Avenue with the tracks of the BNSF Railway Company (BNSF), National Inventory No. 245357T, in Denver, State of Colorado..  
2. The Commission mailed notice of this Application (Notice) on November 9, 2016, to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice required intervention pleadings to be filed within 30 days, or not later than December 9, 2016.

3. On December 9, 2016, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF opposed the application and requested a hearing.  BNSF claimed that Denver had not submitted plans to BNSF for review and signal design.  BNSF also clarified that the National Inventory Number is 245357T, not 254357T as stated in Denver’s Application.  
4. On December 23, 2016, the Commission deemed the application complete, pursuant to § 40-6-109.5, C.R.S., and referred the matter to an Administrative Law Judge (ALJ) for disposition.  See Decision No. C16-1175-I (Mailed Date of December 23, 2016).  The Commission also acknowledged the timely Entry of Appearance and Notice of intervention by BNSF.  Id.
5. No other intervention pleadings were filed by the deadlines stated in the Notice.  Denver and BNSF are the only Parties to this proceeding.  
6. Decision No. R16-1180-I (Mailed Date of December 28, 2016) set a prehearing conference in this proceeding for January 13, 2017 at 10:00 a.m.  
7. At the time and place noticed, the ALJ called the prehearing conference to order.  As ordered in Decision No. R16-1180-I, the Parties discussed and presented a proposed hearing date and a consensus procedural schedule.  
8. In Decision No. R17-0037-I (Mailed Date of January 13, 2017), the ALJ set the evidentiary hearing for March 15, 2017, adopted the Parties’ consensus procedural schedule for filings prior to and after the hearing (e.g., lists of witnesses, summaries of testimony, and copies of attachments; corrections to pre-filed documents; prehearing motions; stipulations and written settlement agreement; and post-hearing statements of position), and addressed other procedural matters (e.g., discovery procedures and the treatment of confidential or highly confidential information).  
9. On January 17, 2017, BNSF filed a Withdrawal of Opposition to Application, advising the Commission that it had reviewed the plans submitted by Denver and does not need to make any changes to its signal system to accommodate Denver’s request.  Since no other interventions opposing the Application were filed, BNSF has no objection to the Application being handled by the Commission’s modified procedure, pursuant to § 40-6-109(5), C.R.S.  

II. findings of fact, discussion, and conclusions

10. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and 
40-4-106(3)(a), C.R.S.

11. BNSF’s withdrawal of opposition to the Application on January 17, 2017, is acknowledged.  The ALJ finds that BNSF has stated good cause for its withdrawal of opposition to the Application and that Denver, the other Party to this proceeding, will not be prejudiced by BNSF’s withdrawal.  The ALJ finds that BNSF’s filing of its Withdrawal of Opposition to Application should also be construed as a withdrawal of BNSF’s intervention as a matter of right.  BNSF’s intervention as a matter of right in this proceeding is deemed to have been withdrawn by BNSF on January 17, 2017.  The Application is now uncontested.

12. The Application will be determined as an uncontested proceeding, pursuant to 
§ 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 (2015).  

13. Denver proposes to alter the existing crossing of West Evans Avenue with the tracks of the BNSF in Denver, Colorado, by installation of sidewalks on both sides of the crossing, replacement of the existing traffic signal controlling the crossing, various signage changes, and changing the configuration of the traffic signals at the crossing from a configuration for a two-track crossing to a configuration for a single track crossing.

14. Denver is in the process of upgrading various traffic signals through the city to replace equipment.  As each signal is upgraded, Denver is addressing signing, striping, and accessibility issues.  The current traffic signal at the West Evans Avenue crossing was installed in 1964.  See Decision No. 64930 (Mailed Date of April 29, 1965) in Application No. 20822.  Due to the age and condition of the traffic signal, Denver has included this signal as part of its current upgrade program.

15. Denver notes that the original traffic signal was designed for a two-track crossing. At the field diagnostic for this project, it was observed that the easterly track had been removed.  Denver staff reviewed aerial photography to determine that the track has not been visible since 1993.  Denver has modified the traffic signal design for the single track crossing and requests that the crossing be updated to show a single track through the crossing.

16. Denver proposes installing five foot wide concrete sidewalks on both sides of the crossing.  There are existing crossing panels that will be able to accommodate these additions.  The existing span wire traffic signals will be replaced with mast arm traffic signals and a new traffic signal controller.  The mast arms will be located at the appropriate distance from the tracks and will be installed perpendicular to roadway traffic.  The traffic signals will be phased to provide a green indication to roadway traffic until there is detection of a train.  Upon detection of a train, the roadway signal indication will change from green to amber to red and an indication will be provided to the trains to allow them to move through the crossing.  No separate pedestrian devices are proposed beyond the traffic signal warning devices at the crossing.  The existing railroad signal equipment will not need to be modified as part of the project.

17. Denver proposes to install new emergency notification signs (I-13) at the crossing.  Denver also proposes to reset the existing R15-1 crossbucks on the new traffic signal masts.  The existing W10-1 advance warning signs will remain in place.  Denver also proposes to install the R10-1 “Stop Here on Red” signs and stop bar pavement markings.  Denver does not propose railroad crossing pavement markings at the crossing because of the low speed of trains at the crossing.

18. Denver states that there are currently approximately two BNSF train movements per day through the crossing at a maximum timetable speed of ten miles per hour (MPH) with no expectations for an increase in train movements in the near future.  There are currently no existing Regional Transportation District commuter rail train movements at the crossing.  There are currently 26,828 vehicles per day (VPD) using the crossing at a posted speed limit of 35 MPH with traffic anticipated to grow to 29,620 VPD in 5 years, 31,130 VPD in 10 years, and 34,386 VPD in 20 years based on a 2 percent growth in the first 5 years and 1 percent growth in the remaining 15 years.

19. Denver estimates the cost of this project at $92,076, with all costs being paid for by Denver.  BNSF will continue to maintain, at its expense, all BNSF railroad track and appurtenances, and Denver will continue to maintain, at its expense, the roadway after construction is completed and the upgraded traffic signal.

20. Denver estimates construction will start in the spring of 2017 and be completed by December 2017.  Denver will be required to file a copy of the signed Construction and Maintenance Agreement with BNSF for the crossing changes prior to starting work at the crossing.  The Commission will order this signed agreement to be filed no later than April 30, 2017.   

21. Denver will also be required to inform the Commission in writing that all work is complete and operational within ten days of completion and opening of the trail.  The Commission will expect this letter not later than December 31, 2017.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule. 

22. BNSF will be required to update the crossing inventory form for this crossing and to file a copy of that updated form in this proceeding.  The Commission will expect this information to be filed at the end of construction by December 31, 2017.
III. ORDER

A. The Commission Orders That:  

1. The Withdrawal of Opposition to Application filed by the BNSF Railway Company (BNSF) on January 17, 2017, is acknowledged.  BNSF’s intervention as a matter of right in this proceeding is deemed to have been withdrawn by BNSF.  

2. The Application filed by the City and County of Denver (Denver) on November 7, 2016, is uncontested.

3. The Application requests authority to alter the existing crossing of West Evans Avenue with the tracks of the BNSF by installation of sidewalks on both sides of the crossing, replacement of the existing traffic signal controlling the crossing, various signage changes, 
and changing the configuration of the traffic signals at the crossing from a configuration 
for a two-track crossing to a configuration for a single track crossing, National Inventory No. 245357T, located in Denver, Colorado.  The Application is granted.  

4. Denver is authorized and ordered to proceed with the installation of sidewalks on both sides of the crossing, replacement of the existing traffic signal controlling the crossing, various signage changes, and changing the configuration of the traffic signals at the crossing from a configuration for a two-track crossing to a configuration for a single track crossing at the West Evans Avenue crossing in Denver, Colorado.

5. Denver shall file a copy of the signed BNSF Construction and Maintenance Agreement not later than April 30, 2017.

6. Denver shall inform the Commission in writing when the construction is complete and operational within ten days of completion.  The Commission expects the letter to be filed by December 31, 2017.  If the letter will be filed later than December 31, 2017, Denver shall file an appropriate motion for extension of time.  

7. BNSF is ordered to update the crossing inventory and to file a copy of the updated crossing inventory form in this proceeding not later than December 31, 2017.

8. The Commission retains jurisdiction to enter further decisions in this proceeding as necessary.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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