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I. STATEMENT

A. Procedural History
1. On October 28, 2016, Dallas Creek Water Company (Company or DCWC) filed Advice Letter No. 4 for a general rate increase and tariff sheets with a proposed effective date of December 1, 2016.  The procedural history of this proceeding is set out in previous Decisions, and is repeated here as necessary to put this Decision into context.  
2. By Decision No. C16-1094 (Mailed Date of November 30, 2016), the Commission set the tariffs for hearing and suspended the effective date of the tariffs for 120 days, pursuant to § 40-6-111(1), C.R.S.    

3. By Decision No. C16-1094, the Commission also referred the matter to an Administrative Law Judge (ALJ) for disposition.  

4. By Decision No. R16-1122-I (Mailed Date of December 7, 2016), pursuant to § 40-6-111(1), C.R.S., and Rule 1305(e) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015), the undersigned ALJ suspended the effective date of the tariff sheets filed with Advice Letter No. 4 for an additional 90 days (that is, to and including June 29, 2017).  That Decision also set a prehearing conference for January 5, 2017, for the purpose of establishing a procedural schedule, hearing dates and other procedural matters.  Decision No. R16-1122-I ordered the Company to consult with intervenors prior to the prehearing conference and to make a filing no later than December 23, 2016 reporting the results of those discussions.  
5. The Commission has acknowledged the Notice of Intervention as of Right, Entry of Appearance and Notice Pursuant to Rule 1007(a) and Rule 1401(b), filed by the Staff of the Colorado Public Utilities Commission (Staff) on November 28, 2016.  Decision No. C16-1094.  Staff stated that it does not request a hearing, but will participate if the Commission sets the matter for hearing, which the Commission has done.  Staff is a Party to this proceeding.

6. On December 12, 2016, the Association of Dallas Creek Water Users, Inc. (ADCWU), filed, in one pleading, an “Intervention and Entry of Appearance by Right” and an “Alternate Motion to Permissively Intervene” opposing the proposed rate increase.  On the same date, Fairway Pines Estates Owners Association (FPEOA) filed, in one pleading, an “Intervention and Entry of Appearance by Right” and an “Alternate Motion to Permissively Intervene,” also opposing the proposed rate increase.  On December 13, 2016, Ouray County, Colorado (Ouray County), filed a Request for Intervention in opposition to Advice Letter No. 4.  

7. By Decision No. R17-0004-I (Mailed Date of January 4, 2017), after receiving a Stipulation Regarding Procedural Schedule from the Company, the ALJ established a procedural schedule and set the evidentiary hearing for March 13 and 14, 2017.  The next procedural deadline is Friday, January 27, 2017, when the Company is to file its direct testimony (in question and answer format) and attachments.

8. By Decision No. R17-0016-I (Mailed Date of January 9, 2017), after receiving timely responses from the Company, the ALJ granted the motions for permissive intervention of ADCWU and FPEOA.  The Request for Intervention filed by Ouray County was denied for failure to satisfy the standards for permissive interventions in Rule 1401(c) of the Rules of Practice and Procedure, 4 CCR 723-1.  

9. The Parties to this proceeding are the Company, Staff, FPEOA, and ADCWU.
10. Decision No. R17-0016-I also addressed resolution of the scope of this rate case proceeding.  The intervention pleadings filed by ADCWU, FPEOA and Ouray County, and the Company’s responses to those pleadings indicated a substantial disagreement exists over the issues to be litigated in this proceeding.  

11. The ALJ found that the two principal issues raised by ADCWU and FPEOA 
are legal issues that must be addressed prior to the filing of written testimony and attachments pursuant to the procedural schedule adopted in Decision No. R17-0004-I.  
Decision No. R17-0016-I ordered the Parties to file simultaneous briefs by January 17, 2017 addressing the following legal issues:  

(1)
whether in this rate proceeding, pursuant to § 40-6-111, C.R.S., the Commission has the jurisdiction and authority to order DCWC to ensure that it has adequate stored or alternative water supply in the event of an extreme drought or contamination of Dallas Creek; and 

(2)
whether in this rate proceeding, pursuant to § 40-6-111, C.R.S., the Commission has the authority to enforce the water lease between DCWC and [JKC Utilities, LLC (JKC)], and to prohibit the relationship between JKC and DCWC from interfering with the DCWC’s legal rights and obligations to operate as a regulated public utility supplying water to customers in its service area.

Decision No. R17-0016-I ¶ 28, page, 10.

12. On January 17, 2017, the Company and Staff each filed briefs on the legal issues, and FPEOA and ADCWU filed a joint brief.  

13. On the morning of January 23, 2017, the ALJ informally advised counsel for 
the Parties by email of his ruling on the scope of this proceeding.  This Interim Decision memorializes the ruling.  

B. Scope of this Proceeding.  

14. In adjudicating the scope of issues to be litigated here, the Parties are reminded that this proceeding is a small, privately owned water company rate case, governed by 
§ 40-3-104.4, C.R.S., which provides:  

The commission, with due consideration to public interest, quality of service, financial condition, and just and reasonable rates, shall grant regulatory treatment that is less comprehensive than otherwise provided for under this article to small, privately owned water companies that serve fewer than one thousand five hundred customers.  The commission, when considering policy statements and rules, shall balance reasonable regulatory oversight with the cost of regulation in relation to the benefit derived from such regulation.  

15. The Company argues that both legal issues are beyond the scope of this rate case proceeding under § 40-6-111, C.R.S.  The Company argues that the scope of this rate case is governed by the tariffs that have been set for hearing and suspended pursuant to § 40-6-111(1), C.R.S.  Sections 40-6-111(1)(a) and 40-6-111(2)(a)(1), C.R.S., provide:   

(1)(a)  Whenever there is filed with the commission any tariff or schedule stating any new or changed individual or joint rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation, the commission has power, either upon complaint or upon its own initiative and without complaint, at once, and, if it so orders, without answer or other formal pleadings by the interested public utilities, but upon reasonable notice, to have a hearing concerning the propriety of such rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation if it believes that such a hearing is required and that such rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation may be improper.  …

(2)(a)(I)  If a hearing is held thereon, whether completed before or after 
the expiration of the period of suspension, the commission shall establish the rates, fares, tolls, rentals, charges, classifications, contracts, practices, or rules proposed, in whole or in part, or others in lieu thereof, that it finds just and reasonable.  In making such finding in the case of a public utility other than 
a rail carrier, the commission may consider current, future, or past test periods or any reasonable combination thereof and any other factors that may affect 
the sufficiency or insufficiency of such rates, fares, tolls, rentals, charges, or classifications during the period the same may be in effect and may consider 
any factors that influence an adequate supply of energy, encourage energy conservation, or encourage renewable energy development.  The commission shall consider the reasonableness of the test period revenue requirements presented by the utility.  (Emphasis added.)
16. The Company also cites Rule 1305(c) of the Rules of Practice and Procedure, 4 CCR 723-1, which paraphrases the file-and-suspend process of rate-making described in detail in § 40-6-111, C.R.S.  Rule 1305(c) states that:  “The Commission may determine that a hearing is required to investigate and determine the propriety of any proposed tariff, price list, or time schedule.  Such a decision thereby suspends the effective date of the proposed tariff, price list, or time schedule pending a decision by the Commission, pursuant to § 40-6-111(1)(a) and (b).”  

17. In their legal argument, ADCWU and FPEOA urge an expansive scope of the issues that can be litigated in a rate case initiated under § 40-6-111, C.R.S.  They cite Article 25, Colo. Const., and two general powers statutes in the Colorado Public Utilities Law to argue that these legal issues should be within the scope of this rate case.  Article 25, Colo. Const., provides in relevant part that:  

In addition to the powers now vested in the General Assembly of the State of Colorado, all power to regulate the facilities, service and rates and charges therefor, … of every corporation, individual, or association of individuals, … operating within the State of Colorado … as a public utility … is hereby vested in such agency of the State of Colorado as the General Assembly shall by law designate.
Until such time as the General Assembly may otherwise designate, said authority shall be vested in the Public Utilities Commission of the State of Colorado.… 
Section 40-3-101, C.R.S., provides in relevant part that:  

(1)
All charges made, demanded, or received by any public utility for any rate, fare, product, or commodity furnished or to be furnished or any service rendered or to be rendered shall be just and reasonable.  Every unjust or unreasonable charge made, demanded, or received for such rate, fare, product or commodity, or service is prohibited and declared unlawful.  … 
(2)
Every public utility shall furnish, provide, and maintain such service, instrumentalities, equipment, and facilities as shall promote the safety, health, comfort, and convenience of its patrons, employees, and the public, and as shall in all respects be adequate, efficient, just, and reasonable.  (Emphasis added.)
Section 40-3-102, C.R.S., provides in relevant part that:  

The power and authority is hereby vested in the public utilities commission of 
the state of Colorado and it is hereby made its duty to adopt all necessary 
rates, charges, and regulations to govern and regulate all rates, charges, and 
tariffs of every public utility of this state to correct abuses; to prevent unjust discriminations and extortions in the rates, charges, and tariffs of such public utilities of this state; to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designated in articles 1 to 7 of this title or in addition thereto, which are necessary or convenient in the exercise of such power, and to enforce the same by the penalties provided in said articles through proper courts having jurisdiction; …  (Emphasis added.)
18. On the first issue (adequacy of water supply), the Company argues that the adequacy of DCWC’s water supply for its service area was fully litigated and addressed by the Commission in the Certificate of Public Convenience and Necessity (CPCN) proceeding.  Decision No. C06-1410 (Mailed Date of December 1, 2006), Docket No. 05A-333W.
  While Staff correctly states that “the Commission has the jurisdiction and authority to address water supply issues such as adequacy of supply,” citing §§ 40-3-101 and 40-3-102, C.R.S., Staff concludes that, “[T]hese issues are not germane to this rate Proceeding because there is no decision that should be made in this Proceeding regarding this question that will have an immediate impact on the Company’s rate proposal or on the ultimate rates that will result from this Proceeding.”
  Both DCWC and Staff identify the adequacy of water supply or storage as a resource planning issue, which Staff asserts that the Commission considers outside of rate cases for other fixed utilities (e.g., electric and natural gas utilities).
  

19. The Company also argues that intervenors seek to re-litigate the adequacy of water supply in this rate case, which constitutes an improper collateral attack on the Commission’s prior, final decision in the CPCN proceeding, Docket No. 05A-333W.
  DCWC relies on § 40-6-112(2), C.R.S., which provides that, “In all collateral actions or proceedings, the decisions of the commission which have become final shall be conclusive.”  
20. On the first issue, ADCWU and FPEOA now concede that they are uncertain that adequacy of DCWC’s water supply is appropriate for determination in this rate proceeding, stating that, “they are not seeking a specific ruling or order as to what DCWC must do to ensure it has adequate stored or alternative water supply at this time.”
  
21. The ALJ agrees with Staff that the Commission has the jurisdiction and authority to address water supply issues and adequacy of supply.  See §§ 40-3-101 and 40-3-102, C.R.S.  The next question is whether the issue should be addressed in this rate case.  The ALJ agrees with Staff that the issue of adequacy of DCWC’s water supply is not germane to this rate case, because a decision on adequacy of supply will not impact the Commission’s determination of just and reasonable rates in this Proceeding.  See §§ 40-6-111(1)(a) and 40-6-111(2)(a)(1), C.R.S.  The ALJ agrees with Staff that any inquiry into DCWC’s water supply is a resource planning issue and should occur outside of this rate case.  The ALJ also agrees with the Company that the adequacy of DCWC’s water supply for its service area was fully litigated and addressed by the Commission in the CPCN proceeding.  See Decision No. C06-1410 and Decision No. R06-1023
 in Docket Nos. 05A-333W and 05S-396W.  The ALJ is also concerned that allowing the Parties to re-litigate the issue of adequacy of DCWC’s water supply in this rate case could be an improper collateral attack on the Commission’s prior and final Decision No. C06-1410 in Docket No. 05A-333W and 05S-0396W, in violation of § 40-6-112(2), C.R.S.

22. Therefore, the following issue is beyond the scope of this rate case Proceeding:  Whether the Commission should order DCWC to ensure that it has adequate stored or alternative water supply in the event of an extreme drought or contamination of Dallas Creek.  No evidence shall be included in the pre-filed testimony and attachments, or in oral testimony in the hearing, on this issue.  

23. On the second issue (relating to DCWC’s water lease with JKC), the Company argues that the issues are beyond the scope of this Proceeding because:  (1) the lease was heavily scrutinized and analyzed during the course of the CPCN proceeding; (2) DCWC and JCK have a long history of full performance under the lease; and (3) none of the lease arrangements or terms have changed since the CPCN proceeding to cause these issues to be litigated in this rate case. 
  
24. Staff argues that the issue of the water lease was fully vetted and discussed by the decisions in Docket Nos. 05A-333W and 05S-0396W.  Staff is not aware of any materially changed circumstances or new information that call into question recoverability of the water lease costs included in DCWC’s cost of service analysis.  Hence, Staff appears to conclude that the issues on the JCK lease, stated broadly by ADCWU and FPEOA, are beyond the scope of this proceeding.  According to Staff, however, the rates paid by DCWC to JKC for raw water under the lease, which DCWC then treats and delivers to its customers, is a rate case issue and within the scope of this Proceeding.
  

25. On the JCK lease issue, ADCWU and FPEOA argue that the Commission should exercise its broad powers to supervise and regulate public utilities, under Article 25, Colo. Const., and § 40-3-102, C.R.S., to investigate the allegations of these intervenors regarding the lease between DCWC and JCK.  In this rate case, ADCWU and FPEOA “believe it is proper for the Commission to examine DCWC’s revenue, to examine revenue DCWC has passed up and funneled to JKC, to examine JKC’s revenue from its dealings with DCWC, and to examine JKC’s revenue from opportunities presented to it by DCWC.”
   
26. The ALJ agrees with Staff, and partly with DCWC, that the issues related 
to the water lease were fully vetted and discussed in Decision No. C06-1410 and Decision 
No. R06-1023 in Docket Nos. 05A-333W and 05S-0396W.  Indeed, the Commission concluded in that proceeding:  

[T]here is no basis for a complete disallowance of water costs.  …  While it may be better in the long run for the utility to own the water rights, the record indicates that the lease arrangement could be beneficial to rates as the Company is only required to purchase the water it uses.

***

… Because DCWC has a perpetual lease, and because an affiliate of the Company owns the water rights, risks to ratepayers associated with leasing are minimized.  

Decision No. C06-1410, ¶ I.C.I.8, page 3, ¶ I.C.I.9, page 4.  Moreover, there are no materially changed circumstances, or new material information, since that decision is sufficient to compel a new investigation into the structure of the water lease or the recoverability of the water lease costs included in DCWC’s cost of service analysis.    

27. The ALJ also finds the arguments by ADCWU and FPEOA unpersuasive.  In fact, they argue that, “Until the evidence of concern comes to light on this second issue, [ADCWU and FPEOA] are not prepared to determine whether or not such concerns may be ordered upon as part of the rate case …, and they “acknowledge they do not yet have a specific order request as the issues remain to be examined.”
  The ALJ concludes that their arguments to inject the second issue into this rate case are too speculative.  
28. Therefore, the following issues are beyond the scope of this rate case Proceeding:  Whether the Commission should enforce the water lease between DCWC and JKC and prohibit the relationship between JKC and DCWC from interfering with the DCWC’s legal rights and obligations to operate as a regulated public utility supplying water to customers in its service area.  This limitation on the scope of this Proceeding also applies to subordinate issues argued in the brief of ADCWU and FPEOA, including “the structure used by DCWC/JKC to limit potential DCWC revenues and hide the same with JKC, while leaving DCWC with the burden of expenses and costs;” and the revenue DCWC has allegedly passed up and funneled to JKC, JKC’s revenues from its dealings with DCWC, and JKC’s revenues from opportunities allegedly presented to it by DCWC.
  No evidence shall be included in the pre-filed testimony and attachments, or in oral testimony in the hearing, on these issues.   

29. The ALJ agrees with Staff that the rates paid by DCWC to JKC for raw water under the lease is a rate case issue.  This issue and evidence relating to it are within the scope of this Proceeding.
30. Additionally, ADCWU and FPEOA stated seven issues relating to income statement expenses of the Company (e.g., depreciation, chemical and polymer costs, office rent, property taxes, salaries, raw water expense, and rate case legal expenses).
  The ALJ finds preliminarily that these seven issues are legitimate rate case issues within the scope of this proceeding.  
31. Other issues within the scope of this rate case may be raised in the direct testimony to be filed by the Company on January 27, 2017, in answer testimony to be filed on February 17, 2017 by Intervenors, and possibly in rebuttal testimony to be filed on February 28, 2017.  If after the filing of direct testimony, answer testimony, or rebuttal testimony any disputes arise relating to whether an issue, or evidence relating to that issue, is within the scope of 
this proceeding, such disputes will be resolved by the ALJ on a case-by-case basis upon an appropriate motion.  

32. By establishing the scope of issues to be litigated in this rate case, the ALJ has taken into consideration the policies set forth in § 40-3-104.4, C.R.S., which governs small, privately-owned water company rate cases.  

33. In reaching this Interim Decision, the ALJ has considered all arguments and authorities presented by the Parties in their briefs on the scope of this Proceeding, including those arguments and authorities not specifically addressed in this Decision.  
II. ORDER
A. It Is Ordered That:

1. The following issue is beyond the scope of this rate case Proceeding:  Whether the Commission should order Dallas Creek Water Company (DCWC)  to ensure that it has adequate stored or alternative water supply in the event of an extreme drought or contamination of Dallas Creek.  

2. The following issues are beyond the scope of this rate case Proceeding:  Whether the Commission should enforce the water lease between DCWC and JKC Utilities, LLC (JKC), and prohibit the relationship between JKC and DCWC from interfering with the DCWC’s legal rights and obligations to operate as a regulated public utility supplying water to customers in its service area.  
3. These limitations on the scope of this Proceeding shall also apply to issues subordinate to the issue stated in Ordering Paragraph No. II.A.2, including:  (1) the structure used by DCWC and JKC in the water lease to limit potential DCWC revenues and to hide the revenues with JKC, while leaving DCWC with the burden of expenses and costs; (2) the revenue DCWC has allegedly passed up and funneled to JKC; (3) JKC’s revenues from its dealings with DCWC; and (4) JKC’s revenues from opportunities allegedly presented to it by DCWC.  
4. No evidence shall be included in the pre-filed testimony and attachments, or in oral testimony in the hearing, or argued in post-hearing statements of position, on the issues declared to be beyond the scope of this Proceeding.  Any pre-filed testimony or oral testimony during the hearing or written arguments that violates this Interim Decision on the scope of this rate case Proceeding will be subject to being stricken.  

5. The advisements and procedural schedule set forth in Decision Nos. R16-1122-I (mailed on December 7, 2016) and R17-0004-I (mailed on January 4, 2017) will continue to apply in this Proceeding.  
6. This Decision is effective upon its Mailed Date.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Staff characterizes the second issue as “somewhat broad and vague.”  Staff’s Brief on the Legal Issues Identified in Decision No. R17-0016-I, page 3.  That description may be accurate, because Decision No. R17-0016-I paraphrased from ADCWU’s intervention pleading, which stated the second issue as whether the Commission “has authority to promptly and effectively enforce the JKC [Utilities, LLC] water lease and otherwise prohibit the relationship between JKC and DCWC from interfering with the Water Company’s legal rights and obligations to operate as the recognized water supplier for its service area.”  ADCWU’s motion for permissive intervention, ¶ 15, pages 9-10; see also FPEOA’s motion for permissive intervention, ¶ 16, page 11.  


�   DCWC’s Brief Concerning the Scope of the Proceeding, pages 3-6.   


�   Staff’s Brief on the Legal Issues Identified in Decision No. R17-0016-I, page 2.


�  DCWC’s Brief Concerning the Scope of the Proceeding, pages 6-8; Staff’s Brief on the Legal Issues Identified in Decision No. R17-0016-I, page 2.   


�   DCWC’s Brief Concerning the Scope of the Proceeding, pages 3, 5.     


�  Brief Regarding Scope of the Proceeding from both ADCWU and FPEOA, page 13.  To the extent the issue of adequacy of water supply relates to the second issue of the water lease between DCWC and JKC Utilities, LLC, however, ADCWU and FPEOA still would like adequacy of supply to be examined in this rate case.  Id., pages 13-14.   


�  This Recommended Decision was issued in Docket Nos. 05A-333W and 05S-396W on September 1, 2006.


�  DCWC’s Brief Concerning the Scope of the Proceeding, pages 8-10.  


�  Staff’s Brief on the Legal Issues Identified in Decision No. R17-0016-I, pages 3-4.


�  Brief Regarding Scope of the Proceeding from both ADCWU and FPEOA, page 11.  


�  Brief Regarding Scope of the Proceeding from both ADCWU and FPEOA, page 14.  


� Brief Regarding Scope of the Proceeding from both ADCWU and FPEOA, page 10.  


� See ADCWU’s motion for permissive intervention, ¶ 14, pages 8-9; and FPEOA’s motion for permissive intervention, ¶ 15, pages 10-11.  
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