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I. BY THE COMMISSION

A. Statement

1. This Decision grants, in part, the Second Motion for Partial Waiver of Rules (Second Motion) filed by Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) on December 12, 2017.  The deadline for Black Hills to submit the bid evaluation and selection report pursuant to Rule 3613(d) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3, is February 9, 2018. A status report is required to be filed by Black Hills by January 11, 2018. The deadline for responses to the status report is set for January 18, 2018.

B. Discussion

2. On November 27, 2017, Black Hills filed a motion requesting a partial waiver of Rules 3613(d)-(h) of 4 CCR 723-3.  Black Hills sought a 30-day extension of time, to January 4, 2018, to file its bid evaluation and selection report (120-Day Report) in Phase II of its Electric Resource Plan (ERP) proceeding pursuant to Rule 3613(d).  

3. Rule 4 CCR 723-3-3613(d) requires the 120-Day Report to be filed in a utility’s ERP proceeding within 120 days of the utility’s receipt of bids in its competitive acquisition process.  Within 30 days after the filing of the 120-Day Report, the Independent Evaluator files its report pursuant to Rule 4 CCR 723-3-3613(e).  The parties in the proceeding then may file comments on the 120-Day Report and the Independent Evaluator’s report within 45 days after the filing of the 120-Day Report under 4 CCR 723-3-3613(f).  Black Hills has an opportunity to file responsive comments within 60 days after the filing of the 120-Day Report under 4 CCR 723-3-3613(g).  Within 90 days after the filing of the 120-Day Report, the Commission issues 
a written decision approving, conditioning, modifying, or rejecting the utility’s preferred 
cost-effective resource plan under 4 CCR 723-3-3613(h). 
4. On December 1, 2017, we granted the motion for a partial waiver of those specific rules and required the 120-Day Report to be filed no later than January 4, 2018.

5. On December 12, 2017, Black Hills filed its Second Motion.  Black Hills states that Congress is moving closer to passing comprehensive tax legislation that may have a significant impact on renewable energy project development. Black Hills states that depending on what, if any, federal tax legislation is signed into law, there may be an impact on the 
cost-effectiveness of many, if not all, bids. Given this level of uncertainty, Black Hills states that a delay in filing either its 120-Day Report or a Status Report would be prudent in the event that final tax legislation is passed into law during the next two months.
Black Hills reports in the Second Motion that the Company conferred with counsel for all parties and is authorized to state that: Staff of the Colorado Public Utilities 

6. Commission (Staff) and the City of Pueblo have no objection to the Second Motion; the Colorado Energy Office takes no position on the Second Motion; the Colorado Independent Energy Association (CIEA) takes no position at this time, but reserves its right to respond to the Second Motion; Western Resource Advocates (WRA) opposes the Second Motion; and no stated position was received from the Colorado Office of Consumer Counsel, Pueblo County, or Interwest Energy Alliance (Interwest).
7. Black Hills requests an expedited ruling on the Second Motion before December 27, 2017.  Accordingly, Black Hills requests that response time to the Motion be shortened to December 18, 2017.

8. On December 13, 2017, we required that responses to the Second Motion be filed no later than December 18, 2017.

9. On December 18, 2017, WRA, Interwest, and CIEA filed responses to Black Hills’ Second Motion. 

10. In its response, WRA states that after Black Hills filed its Second Motion, Congress released a conference version of the tax bill. The conference version of the bill maintains the existing phasedown of both the Investment Tax Credit (ITC) and the Production Tax Credit (PTC). The conference version of the bill also contains changes to the Base Erosion Anti-Abuse Tax provisions that avoid some of the most detrimental effects of the Senate version of the bill. Having received the bill text and conference report on December 15, 2017, WRA states that both houses of Congress are anticipated to vote on the conference bill the week of December 18 through 22, 2017.

11. In its opposition to the Second Motion, WRA argues that Black Hills’ requested relief is vague, and vests an unusual amount of discretion in the Company. For instance, Black Hills proposes it will file its 120-Day Report by February 28, 2018 only if “it does not appear tax reform legislation is imminent at that time.”
 WRA states this is a vague, subjective standard, and should be rejected. In addition, Black Hills does not provide any date by which it will file its new 120-Day Report. Rather, according to WRA, Black Hills seeks to entirely abandon the existing ERP procedure, committing only to filing a “status report” summarizing the legislation and seeking further procedural modifications. WRA states that Black Hills has not made a sufficient showing to demonstrate why an additional delay is necessary. Tax and financing costs are not inputs to ERP modeling.

12.  Further, WRA states that when it filed its first motion for delay, Black Hills stated it was “confident that a one-month extension will not impact bidders’ abilities to qualify for the federal [PTC].”
 In the current motion, Black Hills appears to acknowledge its delays now have the potential to impact bidders’ PTC eligibility. WRA states the bids at issue in this proceeding were submitted in August 2017, and may be growing stale. Even if there are no changes to ITC or PTC, bidders may be unfairly impacted solely by Black Hills’ ongoing delay. 

Interwest states in its response that the congressional conferencing process has eliminated most of the provisions of the comprehensive tax legislation which may have directly affected the value of the PTC and ITC incentives.   Interwest argues that Black Hills makes no representation that this request for delay has come from bidders themselves, which are authorized to communicate through the Independent Evaluator. Instead, Black Hills merely 

13. asserts that the comprehensive tax legislation “may have a significant impact” on renewable energy project development. According to Interwest, renewable energy project developers are themselves analyzing what impact the tax legislation will have on their projects, and at this point there is no request from project developers for the 120-Day Report to be delayed.

14. Interwest also states that, to the extent there is identifiable risk and uncertainty, Black Hills should provide alternative scenarios containing verifiable assumptions and inputs for the Staff and other parties to review and analyze. In this way, the Commission can be fully informed about the likely “bookends” of potential benefits to Black Hills’ electricity consumers, and can make an educated decision about how to allocate the risks that the benefits will be attained between the utility and electricity consumers.

15. Interwest also argues that Black Hills’ requested delay is too lengthy, vague, and uncertain.  Interwest argues that the Commission’s remaining activities and review will take months to complete once the 120-Day Report is filed and responsive comments are filed. According to Interwest, a prompt decision is already requested in order to meet these deadlines, and delays will only raise costs to electricity consumers and damage the competitive market. Therefore, Interwest recommends that the Commission deny Black Hills’ motion.
16. CIEA also recommends that the Commission order Black Hills to file its 120-Day Report under the current procedural schedule. If tax legislation is passed, CIEA states that it is likely to affect Independent Power Producers (IPPs) as significantly as Black Hills, and therefore it is not appropriate to simply indefinitely delay the filing of the 120-Day Report in an 
open-ended manner, which would only create more uncertainty and delay.

17. CIEA argues that the Commission should err toward honoring the bids that have been submitted and the process set in place by the Phase I Decision
 and the ERP Rules. Commission Rule 1003(a) of the Rules of Practice and Procedure 4 CCR 723-1, requires that a waiver request show good cause and that the Commission may take into account “considerations of hardship, equity, or more effective implementation of overall policy…”

18. In its response, CIEA states that to the extent that the Commission finds merit in the Second Motion, the Commission should recognize that an extension of the 120-Day Report filing for Black Hills alone does not address the effects of the proposed tax bill and instead should grant IPPs the opportunity to refresh their bids given the passage of the new tax policy. In this regard, CIEA agrees with Black Hills that the Commission should address this issue and agrees with the Company that “there is a reasonable likelihood that any final legislation could warrant requiring bidders to resubmit bids, the Company to re-evaluate bids, or no action.”
 

19. CIEA further states that if the Commission finds that good cause exists to grant the Second Motion, then it should order the following relief at this time as opposed to the relief requested in the Motion. First, IPPs should be given 30 days from passage of the tax legislation in which to refresh their bids and resubmit bids at no additional cost or bid fee. Black Hills should be directed to make a compliance filing and initiate that process through its bid website or notice procedure. Second, the Company should have 30 days from resubmittal of IPP bids in which to produce its 120-Day Report.

C. Conclusion and Findings
20. We find good cause to grant the Second Motion, in part. We agree that although the expected tax reform plan looks to have a minimal impact on federal PTC and ITC tax incentives, other components of the tax legislation may impact the viability of bids initially submitted. Some additional delay will allow everyone to react to the likely passage of the legislation and to provide to bidders the time to respond to Black Hills as they deem appropriate and to Black Hills to assess the situation and the viability of the bids for the purpose of bid evaluation and selection.
21. We note that Black Hills has already received a waiver that has delayed by 30 days the Commission’s review and approval of the Phase II portfolios. We agree with CIEA that adding another potential 60 days (for a total of 90 days), at the earliest, for a Phase II ERP Decision by the Commission could create an undue burden on IPPs to maintain bid pricing. 
22. We find that it is reasonable to set a deadline of February 9, 2018 for Black Hills to file its 120-Day Report. Black Hills is also required to file a status report by January 11, 2018. The deadline for responses to the status report is set for January 18, 2018.  These procedures address the criticisms from WRA and Interwest that Black Hills’ requested relief is too vague and too open-ended. This will allow for additional time for the impacts of tax legislation to become certain, though a deadline is set to ensure any particular bidder is unable to take advantage of delays to the detriment of other projects.
II. ORDER

A. It Is Ordered That:

1. The Second Motion for Partial Waiver of Rules filed by Black Hills/Colorado Electric Utility Company, LP (Black Hills) on December 12, 2017, is granted in part, consistent with the discussion above.

2. Black Hills is required to file a status report no later than January 11, 2018.

3. Responses to the status report shall be filed no later than January 18, 2018.

4. Black Hills shall submit the bid evaluation and selection report (120-Day Report) pursuant to Rule 3613(d) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3, no later than February 9, 2018.
5. The deadlines for filings established by 4 CCR 723-3-3613(e) through 3613(g) shall be set according to the February 9, 2018 filing deadline for the 120-Day Report.

6. This Decision is effective upon its Mailed Date. 

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 20, 2017.
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[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
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FRANCES A. KONCILJA
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WENDY M. MOSER
________________________________
                                        Commissioners
CHAIRMAN JEFFREY P. ACKERMANN RECUSED HIMSELF.



� See Decision No. C17-0988-I issued December 1, 2017 in this proceeding.


� See Decision C17-1039-I, issued December 13, 2017 in this proceeding.


� Second Motion at ¶ 11, page 5.


� WRA Response, ¶ 13 at page 5.


� See Decision No. R17-0039, issued January 17, 2017 in this proceeding.


� CIEA Response at ¶ 12 page 4.
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