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I. BY THE COMMISSION

A. Statement

1. On September 19, 2017, Energy Outreach Colorado (EOC), joined by all the other intervening parties in this Proceeding,
 filed a motion for the Commission to omit the recommended decision of the Administrative Law Judge (ALJ) in this Proceeding and find that due and timely execution of the Commission’s functions imperatively and unavoidably requires it to make the initial decision in this matter (Motion). 
2. This Decision denies the Motion, consistent with the discussion below.  
B. Discussion
3. On July 11, 2017, Black Hills/Colorado Electric Utility LP (Black Hills) filed Advice Letter No. 742 with supporting testimony and exhibits.  The proposed effective date of the tariffs filed with Advice Letter No. 742 was August 11, 2017.  

4. By Decision No. C17-0652, issued on August 10, 2017, the Commission suspended for 120 days, the effective date of the tariff pages submitted with Advice Letter No. 742 and set the matter for hearing before an ALJ.
 

5. ALJ G. Harris Adams convened a prehearing conference on the morning of September 19, 2017.  At the prehearing conference, the ALJ granted the outstanding requests for interventions and established the parties to include Black Hills and the intervenors joining in the Motion.  The ALJ also discussed with the parties the development of filing deadlines for Answer Testimony, Cross-Answer Testimony, and Rebuttal Testimony and the dates for an evidentiary hearing at the Commission’s offices and for public comment hearing in Pueblo, Colorado.  

6. The ALJ stated at the prehearing conference that he would adopt the following filing deadlines and hearing dates:  a public comment hearing in Pueblo, Colorado in 
mid-October; Answer Testimony filed on or before October 23, 2017; Cross-Answer Testimony and Rebuttal Testimony filed on or before November 15, 2017 at noon; an evidentiary hearing starting on November 27, 2017 at the Commission’s offices; and final Statements of Position filed on or before December 18, 2017.  These filing and hearing dates would allow for the ALJ to issue a recommended decision in time for the Commission to render a final Commission decision before March 9, 2018.  

7. On September 22, 2017, by Decision No. R17-0771-I, ALJ Adams memorialized the filing deadlines he adopted at the prehearing conference and scheduled the evidentiary hearing from November 27, 2017 through December 1, 2017.  He also established procedures for discovery corresponding to these filing deadlines and hearing dates.  

8. The ALJ set no limit on the number or parts of questions asked in a set of discovery requests.  Response time to motions to compel discovery or for protective orders is shortened to five calendar days.  Response time to discovery served on Direct Testimony is ten calendar days; response time to discovery directed at Answer Testimony is seven calendar days; and response time to discovery directed at Cross-Answer Testimony and Rebuttal Testimony is five calendar days.  

C. Motion for Initial Commission Decision

9. The Motion, filed the afternoon immediately after the prehearing conference on September 19, 2017, describes the contested issues in the case and the level of rate increases or decreases resulting from Black Hills’ proposed cost allocations and rate designs.  The Motion states that several parties, including Staff, OCC, and EOC intend to present technical expert Answer Testimony that includes detailed review of the Class Cost of Service Study and the “minimum intercept” method. Other parties, including large commercial customers, also have invested in hiring experts to provide an analysis of the same issues.
10. The Motion highlights that there are 34 days between the prehearing conference and the deadline for Answer Testimony, 23 days between the filing of Answer Testimony and the filing of Cross-Answer Testimony and Rebuttal Testimony, and 12 days between the filing of those testimonies and the evidentiary hearing.  The Motion notes that hearings would begin the Monday after the Thanksgiving weekend and that the Statements of Position would be due on the sixth day of hearings in Public Service Company of Colorado’s Phase I gas rate case (Proceeding No. 17AL-0363G). 

11. The Motion argues that the deadlines the ALJ intends to adopt materially interfere with the parties’ ability to conduct discovery, to answer discovery, and to settle any discovery disputes, all of which together will hinder their ability to present their cases.

12. The Motion states that the only remedy available to the parties is for the Commission to agree to enter an initial Commission decision in this matter, thereby eliminating the need for the procedural schedule to accommodate the filing of exceptions to the ALJ’s recommended decision and responses to those exceptions.  

13. The Motion specifically proposes that, if the Commission agrees to render an initial Commission decision, the deadline for Answer Testimony could be extended to around November 10, 2017, the deadline for Cross-Answer Testimony and Rebuttal Testimony could be extended to around December 8, 2017, and the hearing could be scheduled around January 8 through 12, 2018.  Statements of Position also could be filed around January 24, 2018.  The Motion argues that these filing deadlines and hearing dates will allow all the parties time to conduct discovery and present a robust case on the important issues being decided in this Proceeding. 

14. The Motion further argues that the Commission is unlikely to see another Phase II application from the Company for several years and its decisions in this Proceeding will affect Black Hills’ rates and its customers’ bills for years to come.   The Motion adds that the Commission also will have more time overall to review a record that will be less affected by the holidays and the 210-day timeframe.

D. Black Hills’ Response in Opposition to Motion

15. On September 25, 2017, Black Hills filed a response in opposition to the Motion.

16. Black Hills argues that the Motion fails to show that an initial Commission decision is necessary.  Black Hills further states that the ALJ's procedural schedule is reasonable and not out of the ordinary.  Black Hills takes the position that EOC could have started its discovery in this Proceeding earlier but instead chose to delay the filing of its intervention.  Black Hills also concludes that there have been no changes in circumstances regarding this Proceeding since the Commission referred the case to an ALJ for the issuance of a recommended decision by Decision No. C17-0652.
E. Conclusions and Findings

17. We deny the Motion.

18. The 210-day deadline for a final Commission decision in a rate case proceeding is longstanding and is not unique to this Proceeding.  We were well aware of the procedural timelines required for rate cases pursuant to Colorado statutes when we referred the case to an ALJ for a recommended decision.  
19. We conclude the procedural deadlines adopted by the ALJ are reasonable in light of statutory requirements.  The time allotted to the parties to conduct discovery, to prepare written testimony, and to participate in the evidentiary hearing is adequate. There also will be sufficient time for the Commissioners to address any exceptions to the ALJ’s recommended decision and to render a decision on such exceptions prior to the end of the 210-day suspension period.

20. Our Decision No. C17-0652 referring this matter to an ALJ for a recommended decision concluded that, given the circumstances, such an approach is the "most efficient and judicious use of ratepayer dollars."  The argument put forth in the Motion does not persuade us to change this conclusion.
21. Finally, we are not persuaded that the circumstances of the parties as described in the Motion satisfy the requirements set forth in § 40-6-109(6), C.R.S., for an initial decision in this Proceeding.

II. ORDER

A. It is Ordered That:

1. The Motion to Omit Recommended Decision of the Administrative Law Judge Pursuant to Rule 1404(b) filed by Energy Outreach Colorado on September 19, 2017 is denied.
2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 27, 2017.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners
COMMISSIONER FRANCES A. KONCILJA DISSENTING IN PART.



III. COMMISSIONER FRANCES A. KONCILJA DISSENTING IN PART

1. For the reasons set forth in my dissent in Decision No. C17-0652, mailed August 10, 2017, I would grant the Motion. 

THE PUBLIC UTILITIES COMMISSION
         OF THE STATE OF COLORADO
FRANCES A. KONCILJA
________________________________
                                        Commissioner

� Intervening parties include Staff of the Colorado Public Utilities Commission (Staff); the Colorado Office of Consumer Counsel (OCC); LaFarge Holcim (U.S.) Inc.; Western Resource Advocates; City of Pueblo; the Board of Water Works of Pueblo, Colorado; the Fountain Valley Authority; Colorado Springs Utilities/Southern Delivery System; the Board of County Commissioners of the County of Pueblo, Colorado; the Colorado Energy Office; and the Colorado Solar Energy Industries Association.


� Commissioner Frances A. Koncilja joined in this Decision to set the matter for hearing but dissented to the referral of the rate case to an ALJ.
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