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I. BY THE COMMISSION

A. Statement

1. The Colorado Public Utilities Commission (Commission) hereby issues this Notice of Proposed Rulemaking (NOPR) regarding proposed Rules Regulating Transportation by Motor Vehicle.

2. The Commission proposes amendments to existing Rules 6000 through 6399.  The rules affected are the 6000 series General Provisions, the 6100 series Safety Rules, the 6200 series Regulated Intrastate Carrier Rules, and the 6300 series Limited Regulation Carrier Rules.  There are no proposed changes to the 6400 series Unified Carrier Registration Agreement Rules, the 6500 series Towing Carrier Rules, the 6600 series Mover Rules, or the 6700 series Transportation Network Company Rules.  Proposed changes concerning revocation of hazardous material carrier permits are located in Rule 6008.
3. At the heart of the proposed rule amendments and NOPR are the citizens of Colorado whom we serve every day.   The purpose of the proposed rules is to describe the manner of regulation over persons providing transportation service by motor vehicle in the State of Colorado.  The proposed rules enhance public safety, protect consumers of regulated transportation utilities, serve the public interest, and make the rules more effective and efficient.  The proposed rules provide for clarity, necessity and conciseness and those rules found to be duplicative, inconsistent, or burdensome are repealed.  

4. In addition, the proposed rules address legislative changes including the creation of the Medicaid Client Transport permit in House Bill 16-1097 and the clarification of the period of ineligibility of a motor carrier that fails to pay a civil penalty assessment in Senate 
Bill 17-180.

5. The proposed rules strike a balance between providing regulated industries the opportunity for success while protecting consumers and enhancing safety within the statutory framework in which the Commission must operate.  Laws enacted by the Colorado Legislature provide the structure.  For examples, common and contract carriers are public utilities and affected with a public interest, see § 40-10.1-103(1), C.R.S., and every public utility shall furnish, provide, and maintain such service that promotes the safety, health, comfort, and convenience of its patrons and the public. See § 40-3-101(2), C.R.S.  Motor carriers, other than common and contract carriers, are affected with a public interest.  See § 40-10.1-103(2), C.R.S.   Definitions of luxury limousine and luxury limousine service which combine to describe a chauffeur-driven, luxury motor vehicle and the corresponding service that is a specialized, luxurious transportation service provided on a prearranged charter. See §§ 40-10.1-301(7)-(8), C.R.S.

6. The statutory authority for the proposed rules is found in §§ 24-4-104(4), 
40-2-108, 40-2-110.5, 40-3-101, 40-3-102, 40-3-103, 40-3-110, 40-4-101, 40-5-105, 
40-7-113(2), 40-10.1.101 through 507; 42-4-235; 42-4-1809(2)(a), 42-4-2108(2)(a), and 
42-20-202(1)(a), C.R.S.
7. The proposed rules in legislative (strikeout/underline) format [as Attachment A] and in final version [as Attachment B] are available in this proceeding number (17R-0796TR) through the Commission’s E-Filings system at:
https://www.dora.state.co.us/pls/efi/EFI.homepage 
In the E-Filings system, select the “Search” button and enter this proceeding number 
(17R-0796TR).
8. This NOPR proposes to make the following amendments, without limitation, to the Rules Regulating Transportation by Motor Vehicle (rule numbers below appear in abbreviated form; e.g., Rule 6001(ss) of 4 Code of Colorado Regulations 723-6 appears as Rule 6001(ss)).
B. Description of Individual Rule Changes

1. Rules Primarily Affecting Public Safety
9. The first category of proposed amendments are those that primarily affect public safety:

Many definitions that were previously located throughout Rules 6001 through 6399 are now located in Proposed Rule 6001.  This includes general and safety related definitions. Additionally, new definitions were included such as “Airport Official”, “Couch Seats”, “Driving Time”, “FBI,” and “On Duty”.

Proposed Rules 6005(c) through (d) make it clear that motor carriers have the obligation to ensure accurate records are kept and to provide accurate records to enforcement officials. Proposed Rule 6017(c) provides for the assessed civil penalty amount. 
The Commission specifically requests input from interested persons on Proposed Rule 6007(a)(I) concerning the financial responsibility minimum levels.  The Commission is aware that some industry members have in the past advocated for higher levels while others have advocated for lower levels.  The Commission wants to ensure that the levels provide adequate protection to passengers and the traveling public without being burdensome to the industry.
Proposed Rule 6007(a) clarifies the types of acceptable proof of financial responsibility minimum levels.
Proposed Rules 6007(j)(III) through (IV) clarify that if all authorities and permits of a motor carrier are inactive, the Commission may administratively cancel the proof of financial responsibility in the Commission’s records. 

Proposed Rule 6008(a)(I)(A) clarifies that permits of hazardous material carriers are no longer summarily suspended for lack of proof of financial responsibility, now under proposed Rule 6008(c)(I), they will be automatically revoked.

Proposed Rule 6008(b) is added to clarify that, under § 24-4-104(4), C.R.S., the Commission may summarily suspend an authority or permit when a motor carrier has engaged in a deliberate or willful violation where the public health, safety, or welfare requires an emergency action. A summary suspension order will be issued by an Administrative Law Judge (ALJ) only upon a finding that Staff of the Public Utilities Commission (Commission Staff) has provided sufficient evidence that a person has willfully or deliberately violated Commission rules or that the public health, safety, or welfare requires emergency action.  The ALJ will issue a notice of summary suspension and set a hearing no more than ten days later.  The notice of summary suspension shall be served on the person along with Commission Staff’s notice of allegations and supporting information and a notice of hearing.  Following the issuance of the summary suspension, the Commission will follow its rules for hearing procedures established under § 40-6-109, C.R.S. 

Proposed Rules 6008(c)(II) through (IV) are added to make clear that certain motor carrier permits are automatically revoked for failure to pay a civil penalty pursuant to statute.  This includes limited regulation carriers, tow carriers, and household goods movers.

Proposed Rules 6017(a) and 6106(a) clarify that each occurrence of a violation and each day that a violation occurs constitutes a separate violation.

Proposed Rule 6017(c) specifies the assessment amount for violation of Rules 6005(c) or (d) (falsifying records or producing/retaining false records).

Proposed Rules 6101(c) and (g) are definitions added to clarify the hours of service rules. 

Proposed Rule 6102 incorporates the most recent version of title 49 of the Code of Federal Regulations (CFR) (Transportation).  The Commission specifically requests input from interested persons on the incorporation of 49 C.F.R.  Data supporting the commenter’s position and suggested rule language should be provided with the comments.
Proposed Rule 6103(c) concerns hours of service of drivers.  Presented are two options concerning the maximum hours a driver may drive and calculation methods for hours of service.  Considering the relationship of driver fatigue and the safety of the traveling public, the Commission specifically requests input on these two different options. We ask that carriers weigh in as to whether all industry members should be required to operate under one of the options or if different calculation methods and rules should be used for different types of passenger transportation services.  
Proposed Rules 6103(d)(VIII) and (IX) are added to clarify that motor vehicles that fail to qualify under the rules may be placed out of service.

Proposed Rule 6105(c) adds that motor carriers are required to provide notice to driver applicants that their fingerprints will be submitted to both the Colorado Bureau of Investigation (CBI) and the Federal Bureau of Investigation (FBI).

Proposed Rule 6107 outlines the condition, age, and mileage of allowable vehicles and clarifies the frequency of periodic inspections for vehicles.  This rule replaces current Rules 6213, 6214, 6254(b), 6254(c), 6255(b), 6255(c), and 6305 in whole or in-part, and therefore contemplates a single vehicle age and condition standard for all taxis, shuttles, contract carriers, and luxury limousines.  The Commission specifically requests input from interested persons on this rule concerning acceptable condition, age, and mileage requirements.  Data supporting the commenter’s position on the age and mileage criteria is encouraged.  Any comments should keep in mind that common and contract carriers are public utilities and affected with a public interest and every public utility shall furnish, provide, and maintain such service that promotes the safety, health, comfort, and convenience of its patrons and the public.  See §§ 40-10.1-103, 40-3-101(2), C.R.S.  Additionally, definitions of luxury limousine and luxury limousine service combine to describe a chauffeur-driven, luxury motor vehicle and the corresponding service that is a specialized, luxurious transportation service provided on a prearranged charter. See §§ 40-10.1-301(7)-(8), C.R.S.
Proposed Rule 6255(a) specifies requirements of the required dispatch system and its relationship to the hours of service rules. 
2. Rules Primarily Affecting Public Interest and Consumer Protection

10. The second category of proposed amendments are those that primarily affect the public interest and consumer protection:

Proposed Rule 6009(g) is added to clarify under which specific circumstances the Commission will replace a motor vehicle stamp. 

Proposed Rule 6012 is new and underscores that motor carriers may not charge additional fees to passengers who choose to make payment with a credit card.  

Proposed Rule 6016(a) clarifies that a person shall be presumed to have offered transportation service if the person has not disclosed the fact that the services are being arranged by a transportation broker. 

Proposed Rule 6207(a) contemplates a Commission prescribed form intended to simplify the filing of tariffs for motor carriers of passengers.  

Proposed Rule 6207(b) initiates the foundation for common carriers to file tariffs with the Commission that contain a range of fares and sets out the requirements associated with a carrier operating under such flexible tariff.

Proposed Rule 6207(d) requires motor carriers that have a website, to post its tariffs on the website.

Proposed Rule 6207(f) clarifies the items to be included in a contract carrier’s tariff.

Proposed Rule 6207(g) clarifies that a carrier granted a new authority or an extension of its authority may file its proposed tariff as ordered by the Commission.
Proposed Rule 6207(h) requires all common and contract carriers to file a complete and updated tariff by October 1, 2018.

Proposed Rule 6207(j)(II) is new and makes clear that common and contract carries must file all new tariffs when making changes to an existing tariff.  A carrier will no longer be able to only replace a page or pages of an existing tariff.

The Commission specifically requests comments on Proposed Rules 6207 (tariffs) and 6208 (time schedules) along with a legal analysis concerning “flexible rates, conditions, or services”.  By “flexible rates, conditions, or services” the Commission means a range of rates, times, and services in lieu of specific rates for specific services at specific times.  Any comments should keep in mind that common and contract carriers are public utilities and affected with a public interest and every public utility shall furnish, provide, and maintain such service that promotes the safety, health, comfort, and convenience of its patrons and the public. See §§ 40-10.1-103, 40-3-101(2), C.R.S.  Also, rates are to be just and reasonable and a public utility may not establish unreasonable differences as to rates, charges, service facilities, or between localities or class of service. See § 40-3-101(1), C.R.S. 

Proposed Rule 6253(c) is modified to ensure all taxi customers are provided service within 30 minutes of a request.  The Commission seeks comments as to whether a customer pickup time requirement is appropriate weighing the importance of service to customers of common carriers against the difficulty of a requirement to do so in a set amount of time.  The Commission requests input as to how the Commission should balance its duty to ensure just and reasonable service to customers while limiting the burden on industry.

Proposed Rule 6257(c) creates a flat rate for taxicab transportation within Zone A (downtown Denver).  The Commission specifically requests input from interested persons regarding this proposed rule including the proposed flat rate.  If this rule is adopted it would apply to all taxicab companies and would disallow market competition pricing.

Proposed Rule 6257(e)(III) modifies the boundaries of Zone C (Boulder area) at the request of industry. The Commission specifically requests input from interested persons regarding whether this is the appropriate boundary for Zone C.

Proposed Rule 6257(e)(IV) creates a new Zone D (Tower Road) and proposed Rule 6257(d)(VI) sets the rate for that new zone.  The Commission specifically requests input from interested persons regarding this proposed rule including the proposed rate.

The Commission specifically requests input from interested persons on Proposed Rule 6257 in general and whether the current flat zone rates are just and reasonable for trips to or from Denver International Airport and Zones A, B, C and D, and also whether the flat zone rates could or should be adjustable through a different avenue than a rulemaking.  Commenters are encouraged to provide alternate rule language if their input suggest changes should be made.
Proposed Rule 6308 clarifies the vehicle types that may be used to provide luxury limousine services.  Specifically, Proposed Rule 6308(a)(III) modifies the criteria for an executive van. The Commission specifically requests input from interested persons addressing; executive car acceptable vehicle types, executive van requirements, the elimination of antique or specially built vehicles, and the new definition of collector’s vehicle including the suggested appraised certified appraised retail value, keeping in mind the definitions of luxury limousine and luxury limousine service which combine to describe a chauffeur-driven, luxury motor vehicle and the corresponding service that is a specialized, luxurious transportation service provided on a prearranged charter. See §§ 40-10.1-301(7)-(8), C.R.S.
3. Rules Primarily Designed to Make the Rules More Efficient and Effective

11. The third category of proposed amendments are those that are primarily designed to make the rules more efficient and effective for the industry, for the public and for the Commission:

Proposed Rule 6001 now contains most of the definitions for passenger carriers.

Proposed Rule 6001(b), the definition of “airport official,” is added because the term is used in Rules 6304(d) and 6309(f). Industry representatives requested this definition be added to the rules.

Proposed Rule 6001(oo) clarifies the definition of “on duty.”
Proposed Rule 6001(yy) clarifies the definition of “seating capacity.”

Proposed Rule 6001(fff) clarifies the definition of “Transportation Broker.”  

Proposed Rule 6001(ggg) adds the definition of “Transportation Network Company.” 

Rule 6003 shortens the notice period from 30 days to 10 days for certain vehicle type waivers. 

Proposed Rule 6011(b) regarding changes to a motor carrier’s designated agent has been moved from 6006(d).

 Proposed Rule 6011(d) concerning notice provided by the Commission has been moved from current Rule 6013, and it has been modified to name the designated agent.

Proposed Rule 6203 modifies the application requirements for persons applying to operate as common or contract carriers.  This modification eliminates all of the specific requirements in the current rule and instead requires persons to use the form provided by the Commission.   

Proposed Rule 6204 modifies the application requirements for persons applying to voluntarily abandon or suspend an existing common carrier authority or contract carrier permit. This modification eliminates all of the specific requirements in the current rule and instead requires persons to use the form provided by the Commission.

Proposed Rule 6205 modifies the application requirements for persons applying to transfer an existing common carrier authority or contract carrier permit.  This modification eliminates all of the specific requirements in the current rule and instead requires persons to use the form provided by the Commission.  It also clarifies requirements of the transferor and the transferee.

Proposed Rule 6209 clarifies that a contract carrier shall not operate in conflict with its permit. 

Proposed Rule 6259 clarifies the method for converting a taxi or shuttle service carrier to a Transportation Network Company. To convert a common carrier authority authorizing taxi or shuttle service, in whole or in part, to a Transportation Network Company permit, an application to convert consists of an application for a permit to operate as a Transportation Network Company along with appropriate fees and may consist of a separate application to voluntarily abandon or suspend an authority to operate as a regulated intrastate carrier.  The proposed rule also clarifies that during the period of suspension of its certificate of public convenience and necessity, a taxicab company, shuttle company, or a subsidiary or affiliate of a taxicab company or shuttle company is exempt from taxi or shuttle standards concerning the regulation of rates and charges under, and any commission rules regarding common carriers if the entire authority is suspended.

Proposed Rule 6302 lays out the application process for limited regulation carriers and clearly states that a permit is valid for a period of one year pursuant to 
§ 40-10.1-302(1)(b), C.R.S. 

Proposed Rule 6304(d)(IV) is added at the request of industry and allows luxury limousines to have signage that is used for the purposes of identifying the charter party.
Proposed Rule 6306 is added at the request of industry and clarifies the requirement that luxury limousine carriers are required to have livery license plates and requirements for livery plates. 

The Commission is also making proposed changes to other rules.  The changes are nonsubstantive and administrative in nature.  Some of these proposed modifications add to existing rules or clarify existing rules to ensure these rules are clearer for the industry, for the public, and for the Commission.  For example, Proposed Rule 6001(c), formerly 6001(b), contains some language changes that do not substantively alter the definition of “authority” but better explain the term.
C. Conclusion

12. The proposed amendments will be published in the December 10, 2017 edition of The Colorado Register.  

13. A Hearing Commissioner, Commissioner Frances Koncilja will conduct a hearing on the proposed rules and related issues at the below-stated time and place.  Interested persons may submit written comments and provide legal authority along with the proposed rules, including data, views, or arguments, and present these orally at hearing unless the Hearing Commissioner deems oral presentations unnecessary.  The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s Electronic Filing System and do so in this proceeding number (17R-0796TR) no later than January 12, 2018.  Reply comments should be submitted in the same proceeding and through the Commission’s Electronic Filing System by February 2, 2018.  The Commission will consider all submissions, whether oral or written.

14. In submitting comments or replies, interested persons are invited to suggest changes that will make the subject rules more efficient, effective, and elegant.  We recognize that regulation imposes costs; therefore, suggestions concerning rules that may be unnecessary or unduly burdensome will be fully considered by the Commission.  
15. We wish to proceed with this rulemaking in a well-organized manner which requires us to maintain an efficient timeline.  Therefore, we request commenters to include alternate rule language, as necessary, with their comments, 

16. In order to fully analyze and weigh comments, we ask that in addition to suggested language, commenters provide supporting data and bring relevant information into the proceeding by the dates and manner specified above.

II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the December 10, 2017 edition of The Colorado Register.

2. Hearing Commissioner Frances Koncilja will hold hearings as set below.  The first day of the hearings will focus on common and contract carriers including taxi and shuttle service carriers and the second day will focus on limited regulation carriers including luxury limousine carriers.

3. A hearing on the proposed general, safety, common and contract carrier rules, and related matters shall be held before Hearing Commissioner Frances Koncilja as follows:

DATE:
February 20, 2018

TIME:
9:00 a.m.
PLACE:
Commission Hearing Room

Suite 250

1560 Broadway

Denver, Colorado

4. A hearing on the proposed general, safety, and limited regulation carrier rules and related matters shall be held before Hearing Commissioner Frances Koncilja as follows:

DATE:
February 21, 2018

TIME:
10:00 a.m.
PLACE:
Commission Hearing Room

Suite 250

1560 Broadway

Denver, Colorado

5. Hearing Commissioner Frances Koncilja may set additional hearings, if necessary.

6. At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless Hearing Commissioner Frances Koncilja deems oral comments unnecessary.  

7. Interested persons may file written comments in this matter before hearing.  The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s Electronic Filing System, and do so in this proceeding (17R-0796TR) no later than January 12, 2018 at:

 https://www.dora.state.co.us/pls/efi/EFI.homepage.  

8. Interested persons may file reply comments in this matter before hearing.  The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s Electronic Filing System and do so in this proceeding (17R-0796TR) no later than February 2, 2018.  

9. This Decision is effective upon its mailed date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 16, 2017.
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