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I. BY THE COMMISSION

A. Statement

1. By this Decision, the Public Utilities Commission (Commission or PUC) denies a Motion to Stay Decision Until Completion of Section 106 Consultation (Motion to Stay), filed by Fairmount Cemetery Company (Fairmount) on September 26, 2017.   
B. Relevant Procedural History

2. On December 8, 2016, the Regional Transportation District (RTD) and the BNSF Railway Company (BNSF) filed an application to close a railroad crossing in Denver in anticipation of about 50 additional train crossings per day when RTD’s proposed North Metro commuter rail line (N line) is complete. The crossing is immediately in front of the only entrance to the Riverside Cemetery. RTD and BNSF proposed constructing a new entrance to the cemetery that utilized an already-existing grade separated crossing. As an alternative, RTD and BNSF proposed enhancing the safety of the existing crossing, which would require changes to the traffic patterns on Brighton Boulevard.

3. The Administrative Law Judge (ALJ) assigned to this matter held a public comment hearing as well as an evidentiary hearing both in May 2017. The ALJ heard many written and oral comments about the historic significance of the cemetery. He also considered a motion to stay consideration of the application filed by intervener Fairmount on May 4, 2017, the owner of Riverside Cemetery. Fairmount argued that a federal historic review process (also called the Section 106 process) was not complete and therefore the Commission should not consider the application yet. The ALJ heard oral argument from the parties and he found that the Commission lacks authority to interpret and apply the federal historic preservation review process rules, and he prohibited any further testimony or evidence on the Section 106 process.

4. The ALJ also heard testimony on the safety of the alternative access into Riverside Cemetery and the existing crossing. The ALJ ultimately found that closing the crossing was necessary to prevent accidents and promote public safety. However, he conditioned the closing on RTD and BNSF constructing a new entrance to the Riverside Cemetery. He also ordered RTD to pay Fairmount $100,000 to help pay for the increased maintenance costs of the new entrance.

5. The ALJ issued his Recommended Decision on June 28, 2017. Fairmount did not file exceptions. The Commission issued its decision on RTD’s exceptions (related to the maintenance costs) on August 18, 2017.
 Fairmount did not file an application for rehearing, reargument, or reconsideration, which was due on September 7, 2017. On September 26, 2017, Fairmount filed its Motion to Stay the Commission’s final decision. BNSF and RTD each filed responses opposing the Motion to Stay on October 10, 2017.
C. Motion to Stay

6. Fairmount’s Motion to Stay asks the Commission to stay its decision granting RTD’s application to abolish the crossing at Riverside Cemetery until the completion of the Section 106 consultations. Fairmount attached a letter from the U.S. Army Corps of Engineers (USACE) dated August 24, 2017, stating “the [USACE] has determined that the permanent closure and relocation of the historic entrance to Riverside Cemetery is an adverse effect to an historic property.”
 The letter also states that the USACE’s determination requires “consultation to resolve the adverse effect”
 and an amendment to the Memorandum of Agreement executed on October 1, 2015 by the USACE, RTD, and the Colorado State Historic Preservation Office. The USACE invites Fairmount to participate in the adverse effect’s consultation. Finally, the letter states that its determination will require a Section 404 permit modification.
 Fairmount also attached a similar letter from the USACE to the Colorado State Historic Preservation Office dated August 25, 2017 as Exhibit 2. According to Fairmount, if RTD commences to abolish the Riverside Crossing, as permitted by the Commission, RTD would be violating federal regulations that prohibit such destructive activities during the Section 106 review process. Fairmount thus asks the Commission to stay its decision because the USACE’s ultimate Section 106 finding may conflict with the Commission decision.

7. In support of its motion, Fairmont first cites the Commission’s general authority over the safety of railroad crossings under §§ 40-4-106(1) through (3), C.R.S., and the Commission’s authority to alter or amend a final decision under § 40-6-112(1), C.R.S., Fairmount next cites 36 Code of Federal Regulations § 800.1(c), which states that an agency official is not prohibited “from conducting or authorizing nondestructive project planning activities before completing compliance with section 106, provided that such actions do not restrict the subsequent consideration of alternatives to avoid, minimize or mitigate the undertaking’s adverse effects on historic properties.” According to Fairmont, the Commission should prohibit RTD from abolishing the Riverside Cemetery crossing because, “[t]he permanent closure of the crossing is inherently destructive and, therefore contravenes the express language of the [National Historic Preservation Act] regulations.”
 Fairmount notes that RTD has advised that it does not intend to perform any construction-related activities on Fairmount’s property, but Fairmount is concerned that RTD had begun work on the new Race Court entrance.  

8. Fairmount also cites a Colorado Supreme Court decision and a Commission decision that each approved a stay of a proceeding to wait for other related decisions.
 Finally, Fairmount asserts that the Commission must stay its decision until the Section 106 process is completed in order to avoid a “cart before the horse” situation, as described in two Colorado Supreme Court cases that found that the Commission must determine the location of a crossing before a district court could adjudicate property rights.

D. BNSF Response

BNSF first argues that the Commission lacks authority to stay a final decision. According to BNSF, § 40-6-112(1), C.R.S., allows the Commission to rescind, alter, or amend a final decision, but not stay it.
 BNSF also argues that the cases Fairmount cited granting stays of proceedings pending other decisions
 are not applicable to this motion because those 

9. proceedings were stayed before they were final. Additionally, BNSF asserts that the “cart before the horse” cases about whether the Commission could approve a railroad crossing application before the court adjudicated property rights
 are not relevant here because the scope of the Commission’s jurisdiction is not at issue. 

10. Second, BNSF disagrees with Fairmount’s assertion that the Section 106 process could ultimately conflict with the Commission’s ruling to abolish the Riverside Cemetery crossing and that the Commission decision may interfere with the USACE’s ability to complete the Section 106 process. According to BNSF, the Section 106 regulations do not preempt the Commission’s authority over the safety of railroad crossings. BNSF asserts that Section 106 merely establishes an advisory review process that requires federal agencies to consider the potential effect of their actions on historic properties.
E. RTD Response

11. RTD opposes the motion for three reasons. First, RTD argues that granting the motion requires the Commission to interpret and assure compliance with Section 106 and notes that the ALJ already found that the Commission lacks jurisdiction to interpret and apply the Section 106 regulations.
 Second, RTD argues that the Commission decision does not conflict with Section 106 because the Commission does not require RTD to abolish the Riverside Cemetery crossing. According to RTD, there is a difference between the Commission granting authority to abolish a crossing and requiring an entity to abolish a crossing. Finally, RTD essentially agrees with BNSF that the cases about staying decisions to await other related determinations are not relevant to the procedural posture here.
F. Discussion

12. Fairmount does not have any administrative remedies in the Commission. We agree with ALJ Farley that the Commission lacks the jurisdiction to determine whether the Section 106 process is complete or whether it has been conducted properly.
 As the ALJ stated, if Fairmount is not satisfied with RTD’s or USACE’s actions related to the Section 106 process, it may have federal administrative remedies or other legal remedies in the courts.
  

13. We cannot provide Fairmount with the relief it seeks, and neither Fairmount’s motion, nor the two letters attached to it, provide any facts or argument that would lead to a different legal determination. We therefore deny the Motion to Stay.
II. ORDER

A. The Commission Orders That:

1. The Motion to Stay Decision Until Completion of Section 106 Consultation, filed by Fairmount Cemetery Company on September 26, 2017, is denied consistent with the discussion above.
2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 1, 2017.
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� See Decision No. R17-0526, ¶¶ 113-121, issued June 28, 2017, in Proceeding No. 16A-0945R (Recommended Decision).


� Decision No. C17-0674, issued on August 18, 2017.


�  See Exhibit 1 to Fairmount’s Motion to Stay.


�  Id.


� This refers to Section 404 of the Clean Water Act, which requires a special water quality permit if any development will result in dredging or filling of certain wetlands. The USACE is the federal agency with authority to grant Section 404 permits. According to RTD, the Section 106 process was initiated throughout the N-line project corridor because RTD needed a Section 404 permit. See RTD’s Response to Motion to Stay, ¶ 2, filed October 10, 2017.


� Fairmont’s Motion to Stay, ¶ 21.    


� See United States v. Colo. State Eng’r, 101 P.3d 1072 (Colo. 2004) (holding that the state water court did not abuse its discretion in staying the proceeding adjudicating federal water rights until the related federal case was concluded); In the Matter of the Application of Public Service Company of Colorado for Continued Deferred Accounting Treatment for Certain Extraordinary Operations and Maintenance Expenditures Related to the Mountain Pine Beetle Epidemic, Decision No. R12-0137-I, issued February 8, 2012, in Proceeding No. 11A-966E (granting request to stay proceeding requesting deferred accounting for a pine beetle program until a pending Phase I rate case was concluded).


� See Craig v. Pub. Utils. Comm’n, 656 P.2d 1313 (Colo. 1983) (affirming Commission decision permitting closure of railroad crossings as a condition precedent to any adjudication of property rights); Colo. & S. Railway Co. v. District Court, 493 P.2d 657 (Colo. 1972) (holding that the PUC must determine the location of a railroad crossing before a different railroad company could condemn an easement over the tracks).


�  Section 40-6-112(1), C.R.S., states: 


The commission, at any time upon notice to the public utility affected, and after opportunity to be heard as provided in the case of complaints, may rescind, alter, or amend any decision made by it. Any decision rescinding, altering, or amending a prior decision, when served upon the public utility affected, shall have the same effect as original decisions.


�  Colo. State Eng’r., 101 P.3d 1072; Decision No. R12-0137-I in Proceeding No. 11A-966E.


� Craig, 656 P.2d 1313; Colo. & S. Railway Co., 493 P.2d 657.


� See Recommended Decision, ¶ 96. 


� Id., ¶ 96.


� Recommended Decision, ¶ 98.
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