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I. BY THE COMMISSION

A. Statement

1. This Decision addresses exceptions filed by Wilson Peak Limo, LLC (Wilson), requesting the Commission reverse Decision No. R17-0725 (Recommended Decision) such that the Commission either “approve” a filing made on August 30, 2017, or remand the filing to the Administrative Law Judge (ALJ). Consistent with the discussion below, we deny the exceptions, but on our own motion, revise the Recommended Decision.  

2. We revise the Recommended Decision such that the August 30, 2017, filing is not stricken.  We find the filing’s contents compelling to act in our discretion. In the instant circumstances, we find it appropriate to grant the Certificate of Public Convenience and Necessity (CPCN) issued to Holly M. Smith, doing business as Angel Delivery’s (Applicant), subject to restrictive amendment, consistent with the discussion below.    
B. Background

3. The Applicant filed an application on June 9, 2017, and amended it on June 27, 2017, requesting a CPCN to provide call-and-demand taxi service in San Miguel, Ouray, and Montrose Counties.
 

4. Wilson filed as the sole potential intervenor and opposed the requested CPCN.  Wilson represented that it has a Commission-issued CPCN to operate taxi service in the Telluride area that overlaps with the service area requested by the Applicant.  

5. The ALJ set forth in Decision No. R17-0693-I, mailed August 22, 2017, the requirements for parties to proceed without legal representation.  The ALJ found that Applicant met the requirements under Rule 1201, 4 Code of Colorado Regulations 723-1 of the Commission’s Rules of Practice and Procedure. However, on or before August 29, 2017, Wilson was required to either obtain counsel or show cause why Rule 1201(b) does not require it to be represented.  The Decision included the following advisement and notice: 

[I]ts failure to make the filing [showing that Rule 1201 exceptions apply] or to file its counsel’s entry of appearance, by August 29, 2017, will result in the dismissal of Wilson Peak Limo LLC as a Party to this Proceeding.

6. Wilson did not file any document indicating that it met the requirements to proceed without legal counsel and no licensed attorney entered an appearance by the deadline.  

7. On August 30, 2017, Wilson filed a one-page document signed by both the manager and owner of Wilson, Paul Harvey, and Applicant, Holly Smith.  The filing states that Wilson will “withdraw its intervention and allow approval of the above referenced application” provided the application is revised and approved with the inclusion of certain restrictive amendments.  

8. On September 6, 2017, the ALJ issued the Recommended Decision.  The Recommended Decision dismisses Wilson’s intervention, citing the prior advisements from the ALJ, in addition to legal requirements consistent with Rule 1201, which require that corporations be represented by counsel unless limited exceptions apply.
  

9. In addition to dismissing Wilson’s intervention, the Recommended Decision struck the August 30, 2017, document from the record.  The ALJ therefore did not consider the filing and, without any intervening party, granted the CPCN as unopposed.  Therefore, the CPCN, as granted in the Recommended Decision, was approved without any restrictive amendments contained in the August 30, 2017, filing.

10. On September 26, 2017, through legal representation, Wilson filed exceptions to the Recommended Decision.  Wilson requests that the Commission reverse the Recommended Decision by either “approving” the August 30, 2017, filing or remanding the filing to the ALJ.  Within its filing, Wilson argues: (1) that “the Stipulation was submitted on behalf of Applicant and Wilson Peak, and Applicant had the authority to proceed without counsel, and Wilson thought this would resolve the case”; (2) “Wilson Peak was not required to hire an attorney to file or enter into a settlement agreement”; and (3) “Wilson Peak has a property right in its authority, and thus should be afforded appropriate due process rather than be dismissed from the case.”
C. Findings and Conclusions
11. Entities may not be represented by non-attorney representatives unless certain exceptions are met.  The Commission may not permit the unauthorized practice of law, including without limitation, representation of entity interests by non-attorneys. See, Denver Bar Association v. Pub. Util’s Comm’n, 391 P.2d 467 (Colo. 1964).  The ALJ appropriately dismissed Wilson from the matter as an intervenor when it neither made the necessary filings to show that exceptions to Rule 1201(c) applied, nor made necessary pleadings through counsel.  Further, Wilson was not denied due process in this matter where it was given multiple advisements to procure counsel or make necessary filings.  In addition, we disagree with the exceptions that additional processes, including without limitation, referral of the stricken document for further consideration from an ALJ, are warranted.  Therefore, the exceptions are denied. 
12. Nevertheless, we find striking, and thus, removing from our consideration, the August 30, 2017, document from the record creates an unjust outcome in these circumstances – not only to Wilson, but also for the Applicant who sought to avoid litigious efforts and ongoing challenges to her CPCN request.  Consistent with § 40-6-101, C.R.S., that allows flexibility in conducting Commission proceedings efficiently to reach just results, we take certain actions on our own motion in these circumstances to reach justiciable and efficient results.  
13. Although non-attorney filings, particularly from non-parties, are a legal nullity and may be appropriately stricken, the Commission often accepts filings, including from company executives, who have not filed through counsel, or who have not intervened, as comments within the proceeding.  Pursuant to Rule 1509(a): “Comments shall not be considered evidence in the proceeding. Rather comments provide a means for interested persons to encourage the Commission in the exercise of discretion.”
14. Therefore, we revise the Recommended Decision, including Ordering Paragraph No. 2, such that the August 30, 2017, filing is not stricken, and thus, consider it in exercising our discretion.  
15. The document, signed by both Wilson and Applicant, indicates that Wilson intends to withdraw from the proceeding, so long as the CPCN is approved with certain restrictive amendments.  Withdrawal of the previously filed intervention is not necessary because it was appropriately dismissed for the reasons stated by the Recommended Decision.  Despite the unnecessity of “withdrawal,” the filing indicates Applicant sought an amendment to her CPCN request, such that she effectively could avoid ongoing challenge from Wilson.  On our own motion, we find the document that seeks a restrictive amendment, which was signed by the Applicant, compelling to subject the approved CPCN to restrictive amendments set forth in the August 30, 2017 filing. 
16. The CPCN requested by Applicant is granted, subject to the requested restrictive amendments, consistent with the discussion above.  
II. ORDER

A. The Commission Orders That:

1. The exceptions filed on September 26, 2017, to Recommended Decision 
No. R17-0725, by Wilson Peak Limo, LLC, are denied, consistent with the discussion above. 

2. On our own motion, we revise the Recommended Decision such that the August 30, 2017, filing is not stricken from the record and consider the filing in exercising our discretion in this matter.

3. The application filed on June 9, 2017, and amended on June 27, 2017, by Holly M. Smith, doing business as Angel Delivery’s (Applicant) for a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire, is granted, subject to the restrictive amendment proposed in the August 30, 2017, filing.

4. Applicant is granted a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire to provide:  

Transportation of 
passengers in call-and-demand taxi service

between all points in the Counties of Montrose, Ouray, and San Miguel, State of Colorado.

RESTRICTIONS:  This certificate is restricted against providing service: 
(A)
to or from the Telluride Regional Airport; and 
(B)
between all points within a 5-mile radius of the intersection of Colorado Highway 145 and Colorado Avenue in Telluride, Colorado, on the one hand, and all points within a 5-mile radius of the intersection of U.S. Highway 50 and Colorado Highway 550 in Montrose, Colorado, on the other hand.

5. Upon compliance with the requirements in Ordering Paragraph No. 8 below, Applicant will be issued a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of passengers.
6. The complete authority under the Certificate of Public Convenience and Necessity to be issued to Applicant shall be as set forth in Ordering Paragraph No. 4 above.
7. Applicant shall operate in accordance with all applicable Colorado laws and Commission rules.
8. Applicant shall not commence operation under the authority granted in this Decision until she has complied with the requirements of Colorado law and Commission rules, including without limitation:

(a)
causing proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission;
(b)
paying to the Commission, the motor vehicle fee ($45) for each vehicle 
to be operated under authority granted by the Commission, or in lieu thereof, paid the fee for such vehicle(s) pursuant to the Unified Carrier Registration Agreement; 

(c)
having an effective tariff on file with the Commission. Applicant shall file an advice letter and tariff on not less than ten days’ notice. The advice letter and tariff shall be filed as a new Advice Letter proceeding and shall comply with all applicable rules. In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date. (Additional tariff information can be found on the Commission’s website at colorado.gov/dora/puc and by following the transportation common and contract carrier links to tariffs)]; and 

(d)
paying the applicable issuance fee ($5).
9. If Applicant does not cause proof of insurance or surety bond to be filed, pay the appropriate motor vehicle fees, file an advice letter and proposed tariff, and pay the issuance fee within 60 days of the effective date of this Decision, then the grant of the Certificate of Public Convenience and Necessity shall be void. For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within 60 days of the effective date of this Decision.

10. The Commission will notify Applicant in writing when the Commission’s records demonstrate compliance with the requirements in Ordering Paragraph No. 8 of this Decision.

11. The 20-day time period provided in § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

12. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 25, 2017.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




� Applicant previously operated under CPCN No. 55877, but this certificate was revoked on April 19, 2017, in Proceeding No. 17C-0145-INS, for lack of effective insurance.


� Decision No. R17-0693-I, ¶ 16 (emphasis bold in original).


� Recommended Decision, ¶¶ 17-37. 





8

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












