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I. BY THE COMMISSION

A. Statement
1. On September 7, 2017, the Regional Transportation District (RTD) filed a Motion to Permit Additional Testing (Motion).  RTD requests authority from the Commission to complete all remaining systems testing through the subject crossing including testing utilizing the wireless crossing system.  

2. No responses were filed to the Motion.

3. RTD states that in June 2017, the Commission granted permission for RTD to perform limited testing of the Gold Line signaling and Positive Train Control systems.  That testing was completed in July 2017.

4. RTD and its Concessionaire have requested and anticipate concurrent approval for wireless crossing testing from the Federal Railroad Administration (FRA), and will not proceed with permitted additional testing until it receives written approval from both the FRA and the Commission.

5. RTD states that completion of testing through the subject crossing is necessary to complete the commissioning of the G-Line signaling and Positive Train Control systems and that it is further necessary to prepare for certification of the subject crossing as required by the Commission.

6. The Integration Testing Program Plan – Completion of Gold Line Testing filed in this proceeding previously is the document that outlines the remaining testing to be performed.

B. Findings and Conclusions
7. RTD is requesting authority to permit additional testing of its wireless crossing activation system at the subject crossing.  As was discussed in the Commission’s Weekly Meeting of September 27, 2017, the wireless crossing activation system at the subject crossing is the same as the wireless crossing activation system being used on the A-Line crossings.

8. RTD filed three Verified Motions for Permission to Amend Applications for three of the A-Line crossings that requested an additional 15 seconds of wireless crossing activation buffer time.  The Commission denied these requests.

9. RTD has not filed to make any changes to the proposed warning time at the subject crossing.

10. Pursuant to § 40-4-106(2), C.R.S., the Commission’s statutory charge, as pertinent to these crossings, is to “prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed including … the installation and regulation of … means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.” (emphasis added).

11. Under § 40-4-106, C.R.S., the Commission has jurisdiction over public safety at all railroad crossings.  Specifically, § 40-4-106(2)(a), C.R.S., states that the Commission has the authority to determine the terms and conditions of installation, operation, maintenance, and warning at all such crossings.  The FRA, on the other hand, has authority over the safety of railroad operations and it implements rules to reduce railroad-related accidents.  See 49 U.S.C. § 20101. As such, the FRA has prescribed a minimum warning time of 20 seconds.  § 49 C.F.R. § 234.225.  Under 49 U.S.C. § 20106, a state may adopt a more stringent regulation or order related to railroad safety as long as the state regulation or order is “(A) necessary to eliminate or reduce an essentially local safety or hazard standard; (B) is not incompatible with a law, regulation or order of the United States Government; and (C) does not unreasonably burden interstate commerce.”  It is important to note that the Commission decision here is not more stringent that the FRA rule; rather it is enforcing the warning time previously approved by the Commission.

12. No FRA statute or rule speaks to the safety of a greater than 20 second warning time, which is what RTD is requesting here.  Also, the FRA letter conditions its approval of longer warning times and removing flaggers on the Commission approving the same.  The letter specifically states:  “Nothing in this decision letter preempts [. . .] a regulation, order, or requirement of another regulatory agency (e.g., the Colorado Public Utilities Commission).”

13. Given that the subject crossing uses the same technology and would likely need the same requested additional 15 seconds of wireless crossing activation buffer time that we denied for the A-Line crossings, we deny RTD’s request to permit additional testing at the subject crossing.  RTD and its Concessionaire will need to find an acceptable solution to provide the constant warning time that it requested and was granted authority to provide at the subject crossing before seeking authority to resume testing at the subject crossing.
II. ORDER

A. The Commission Orders That:

1. The Motion to Permit Additional Testing filed by the Regional Transportation District on September 7, 2017, is denied consistent with the discussion above.
2. The Commission takes administrative notice of the Federal Railroad Administration September 28, 2017 Denver RTD Decision Letter in Docket 
Number FRA-2016-0028 (Attachment A to this Decision).

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

4. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 27, 2017 and October 4, 2017.
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Doug Dean, 
Director
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JEFFREY P. ACKERMANN
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners
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III. COMMISSIONER FRANCES A. KONCILJA DISSENTING.

1. For the same reasons stated in my partial dissent to the Regional Transportation District’s Motions to Amend Application, Proceeding No. 13A-0081R, I would set this matter for hearing before the Commission or an Administrative Law Judge, to allow development of the factual evidence and to allow parties to present testimony as to whether or not the refusal to allow RTD to add up to an additional 15 seconds of warning time is a reasonable and necessary condition that will promote public safety and the avoidance of accidents.  In addition to the parties identified in my partial dissent, I would also allow the City of Arvada and the governmental and business entities affected by this line to intervene and to present evidence.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


FRANCES A. KONCILJA
________________________________
                                         Commissioner
� After the Commission meeting on October 4, 2017, the Federal Railroad Administration (FRA) issued an order to allow testing of the G Line.  As I predicted, this Commission is now on a collision course with the FRA and this Commission does not have a record that will sustain challenges to the Commission decisions.
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