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I. BY THE COMMISSION
A. Statement
1. Through this Decision, we memorialize determinations made at our October 3, 2017 prehearing conference regarding the proposed Colorado Energy Plan (CEP) Stipulation filed by Public Service Company of Colorado (Public Service or Company) on August 29, 2017.  Specifically, consistent with the discussion below, we: (1) grant the late-filed interventions of both the City of Pueblo filed September 29, 2017, and Pueblo’s Energy Future filed October 2, 2017, and waive remaining response time; (2) deny the Motion to Adopt Procedural Schedule (Alternative Motion) filed October 2, 2017, by the Coalition of Ratepayers (Ratepayer Coalition); (3) establish a procedural schedule consistent with the proposal filed by Public Service on October 2, 2017; (4) grant partial waivers of Rules 3613(a) through (h) of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 
723-3; and (5) address discovery matters. 
2. In addition, we set a hearing in this matter for Friday, February 9, 12, and 13 of 2018, consistent with the proposed schedule adopted by this Decision.  We schedule public comment hearings in Pueblo, Colorado, on December 7, 2017, and in Denver, Colorado, on February 1, 2018. 
3. Discovery timelines proposed by Public Service in its October 2, 2017 filing are granted, and we provide additional direction.  Discovery responses shall be served on all parties.  Motions for extraordinary protection for information claimed to be highly confidential shall be filed no later than three business days from the date a discovery response is due.  Response time to motions for extraordinary protection is shortened to seven business days, consistent with the discussion below.  Discovery disputes and motions for extraordinary protection are referred to an Administrative Law Judge (ALJ).  
B. Late-Filed Interventions

4. On September 29, 2017, the City of Pueblo filed its Petition to Intervene Out of Time.  The City of Pueblo states its interests include, among other concerns, job loss considerations and tax issues.  While it recognizes that Pueblo County raised similar issues, the City of Pueblo states that its specific interests as they relate to the City of Pueblo are not represented in this proceeding.  Regarding the late filing, the City of Pueblo states that the City Manager requested the intervention after Public Service briefed the City Council on the currently pending CEP proposal.  The timing was such that the intervention was filed September 29, 2017, nine days following the supplemental notice and intervention period established by the Commission. 

5. Pueblo’s Energy Future filed its request for intervention on October 2, 2017, and represents that it is a “collective backbone organization” established in 2014 whose purpose is to revitalize Pueblo’s economy by reversing, stabilizing, and decreasing high energy costs; reducing levels of homelessness through reformation of residential utility deposit and disconnection policies; and expanding the use of renewable energy and energy efficiency.  Pueblo’s Energy Future states that it is composed of entities and individuals representing local governments, environmental advocates, social justice advocates, the faith community, renewable energy specialists, and other relevant business and legal experience.  Pueblo’s Energy Future includes that it took steps to file the late-filed intervention with appropriate counsel representation upon learning the initial filing was denied through the Commission’s Decision No. C17-0796-I, issued September 28, 2017.
6. Both filings request permissive intervention. Rule 1401(c), 4 CCR 723-1 of the Commission’s Rules of Practice and Procedure, states in relevant part: 

A motion to permissively intervene shall state the specific grounds relied upon 
for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented. … The Commission will consider these factors in determining whether permissive intervention should be granted.  Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene. 
7. Pursuant to Rule 1500, 4 CCR 723-1, the person seeking leave to intervene by permission bears the burden of proof with respect to the relief sought.  

8. We find that both the City of Pueblo and Pueblo’s Energy Future state good cause for the late filings.  In addition, given that supplemental notice and intervention concluded on September 20, 2017, we find that current parties are not prejudiced by the inclusion of these parties at this stage of the proceeding.  Both demonstrate the requirements of Rule 1401(c), including that the proceeding may substantially affect each party’s pecuniary and tangible interest.
 We grant the late-filed interventions of the City of Pueblo and Pueblo’s Energy Future, and waive the remaining response time.
  The City of Pueblo and Pueblo’s Energy Future are parties to this proceeding. 

9. For efficiency of the proceedings, we remind all parties of the narrow scope of the present considerations before the Commission and encourage all parties with aligned interests to coordinate efforts and avoid duplicative filings. 

C. Procedural Schedule and Alternative Motion

10. As required by Decision No. C17-0796-I, issued September 28, 2017, Public Service filed a procedural schedule on October 2, 2017.  Public Service represents that the schedule is supported, not opposed, or that it received no response, from the majority of 
the parties.  As confirmed at the prehearing conference, only Ratepayer Coalition opposes the proposed schedule.  

11. On October 2, 2017, Ratepayer Coalition filed its Alternative Motion, setting forth its concerns with the proposed schedule and proposing two alternative schedules. 

12. Public Service represents that, to accommodate the deadlines in the procedural schedule for consideration of the Stipulation regarding whether the Colorado Energy Plan Portfolio may be presented by the Company in the 120-Day Report, modifications to the Phase II deadlines in the proceeding are required.  It therefore proposes both a schedule for consideration of the Stipulation and a schedule for the Phase II process.

13. Regarding the schedule for consideration of the Stipulation, Public Service includes the following in its proposal:

October 3, 2017

Pre-hearing conference

October 4, 2017

Discovery Commences on direct testimony

November 28, 2017
Supplemental testimony deadline (Public Service); discovery commences on supplemental direct testimony (responses due within 7 calendar days)

Week of December 4-8
Public Hearing 1 (Pueblo Area)

January 10, 2018
Answer testimony deadline; discovery commences on answer testimony (responses due within 5 calendar days)

January 29, 2018
Rebuttal/cross-answer testimony deadline; discovery commences on rebuttal/cross-answer testimony (responses due within 5 calendar days)

Week of Jan. 29- Feb. 2
Public Hearing 2 (Denver Area)

February 9-13


Evidentiary hearing (3 days - Friday, Monday, Tuesday)

February 21, 2018

Statements of Position due

March 21, 2018


Commission decision regarding Stipulation

14. The Company represents that this schedule will require changes to the Phase II process.  Specifically, it proposes moving the 45-day bid evaluation and selection period, and by extension the 120-day report and comment deadlines by 30 days. The schedule proposed includes the following:

August 30, 2017

RFP Issued

November 28, 2017

Bids Received

December 28, 2017

30-Day report

February 12, 2018

45-day bid evaluation and selection [add 30 days]

April 27, 2018


120-Day Report [add 30 days]

May 29, 2018


Independent Evaluator Report

June 11, 2018


Intervenor’s Comments

June 26, 2018


Company’s Comments

July 26, 2018


Commission Decision on Phase II 

15. The Ratepayers Coalition is the sole party that opposes the proposed schedule.  Through its Alternative Motion, Ratepayer Coalition claims that the proposal “will substantially harm the coalition’s ability to conduct discovery and develop Answer testimony regarding the [CEP].”  Alternative Motion at 1, ¶ 2.  Among its arguments, Ratepayers Coalition includes that the compressed schedule is driven by the Company’s failure to include the CEP in Phase I and notes that the original Phase I procedural schedule provided more than six months for parties to develop answer testimony.  

16. Ratepayers Coalition includes two alternative schedules for review and consideration.  Both include approximately a two-month period between Supplemental Direct testimony and Answer testimony.  The first alternative proposes a Supplemental direct testimony deadline of November 20, 2017, with evidentiary hearings after February of 2018. The second alternative maintains the hearing dates proposed in mid-February, but requires that supplemental direct testimony be filed by October 20, 2017.

17. We do not agree with Ratepayer Coalition that Public Service’s proposed schedule will substantially harm the coalition or other parties’ ability to conduct discovery.  The current decision before the Commission is not a re-litigation of its Phase I decision.  Parties may begin discovery as early as October 4, 2017, 14 weeks before the proposed date for answer testimony.  In addition, the schedule proposed by Public Service, and supported by the majority of the parties, expands the timelines by adjusting Phase II filings.
  We deny Ratepayer Coalition’s Alternative Motion.  

18. We find that Public Service’s proposed schedule is reasonable.  With the exception of a set deadline for a Commission decision on the Stipulation, we adopt the proposed schedule and allow revision to the Phase II schedule as proposed.  

19. We set a public hearing date in Pueblo, Colorado, for December 7, 2017, at a location to be established in a future order.  A public hearing date is also reserved for Denver, Colorado, on February 1, 2018, at the Public Utilities Commission.
  Both hearings will take public comment on the designated date beginning at 4:00 p.m. and will continue until concluded (but in no event later than 7:00 p.m.). 

D. Partial Waiver of Rules 3613(a) through (h)

20. Within its filing, Public Service states that the movement of the 45-day bid evaluation and selection period, and by extension the 120-Day Report and comment deadlines, by 30 days requires partial waivers to Rules 3613(a) through (h).  The Company includes that a partial waiver would allow for a 30-day extension to each deadline and accommodate the procedural schedule for review of the Stipulation.  The Company did not simultaneously file a motion for partial waiver.  

21. On our own motion we grant a partial waiver of Rules 3613(a) through (h) to accommodate the filing deadlines proposed and adopted by this Decision.   

E. Discovery Matters and Requests for Highly Confidential Treatment

22. Public Service states in its October 2, 2017, filing that the parties discussed discovery procedures.  It notes that discovery on direct testimony must be tailored to issues raised by direct testimony.  For responses related to information requested by the Commission in supplemental direct testimony, the Company states its ability to respond would be determined on a case-by-case basis.  In some instances, Public Service states it may have information already developed that it can provide, whereas in other instances the Company may need to defer to the supplemental direct testimony to allow it to fully develop the information and present it in supplemental direct testimony.  

23. Public Service further states it may not be possible to respond to requests that require the existence of an actual CEP Portfolio with actual bids received through the Phase II solicitation.  

24. Public Service proposes response times for discovery associated with each of the testimony filing deadlines in its proposed procedural schedule, with the accommodations that shortened response times will apply to discovery directed at supplemental direct testimony (seven days), answer testimony (five days), cross-answer testimony (five days), and rebuttal testimony (five days) and that discovery served after 3 p.m. on a Friday or the day before a State holiday will be deemed served on the next business day.  

25. Ratepayer Coalition expressed concern with Public Service’s discovery proposal. In addition to the alternative schedule proposed, it states that parties should begin discovery on the CEP effective immediately with an expedited discovery turnaround of seven calendar days. 

26. We find the Company’s proposed response times to discovery reasonable, particularly given that it may not have yet gathered information requested by the Commission.  This approach is also either supported or not contested by the majority of the parties.  We approve the discovery processes proposed by Public Service, with modifications and additions discussed below. 

27. The earliest parties may begin to propound discovery is October 4, 2017.  Discovery will generally be conducted pursuant to Rule 1405, 4 CCR 723-1. The deadline to propound discovery related to direct testimony and exhibits is November 28, 2017.  Responses or objections to discovery related to direct testimony are due within ten days of the date discovery is propounded.  The deadline to propound discovery related to supplemental direct testimony and exhibits is the deadline for answer testimony, or January 10, 2018.  Responses or objections 
to discovery related to supplemental direct testimony are due within seven calendar days of the date discovery is propounded. The deadline to propound discovery related to answer testimony and exhibits is the deadline for filing rebuttal testimony, or January 29, 2018.  Responses or objections to discovery related to answer testimony are due within five days of the date discovery is propounded.  The deadline to propound discovery related to cross-answer and to rebuttal testimony is five business days prior to the first day of the evidentiary hearing.  Responses or objections to discovery related to cross-answer and to rebuttal testimony are due within five days of the date discovery is propounded.

28. Discovery served after 5:00 p.m. will be deemed served the next business day and discovery served after 3:00 p.m. on a Friday will be deemed served as of the following Monday.  If the following Monday is a legal holiday, then discovery served after 3:00 p.m. on a Friday will be deemed served as of the following Tuesday. 

29. Written discovery requests and non-confidential responses will be served on all counsel.  Discovery requests or responses are not to be filed with the Commission unless accompanying a motion to compel or objection to discovery request.  

30. Further, we recognize that some responses may include information claimed to be confidential or highly confidential.  We require that parties file motions for extraordinary protection no later than three business days following the date the response to discovery is due.  We shorten response time to motions for extraordinary protection to seven business days, which response time may be modified by the assigned ALJ. 

31. With the exception of modifications above, discovery and confidentiality processes shall be governed by Commission rules.  We encourage parties to review the Commission’s rules regarding confidentiality, and create efficiencies throughout the discovery process, including without limitation, highly-confidential nondisclosure agreements that may cover a broad array of sensitive information.  

32. We refer discovery disputes and motions for extraordinary protection to an ALJ.  

II. ORDER

A. It Is Ordered That:

1. The Petition to Intervene Out of Time of the City of Pueblo, Colorado filed September 29, 2017, is granted, consistent with the discussion above, and response time is waived. The City of Pueblo is a party in the matter. 
2. The Petition to Intervene Out of Time of Pueblo’s Energy Future filed October 2, 2017, is granted, consistent with the discussion above, and response time is waived. Pueblo’s Energy Future is a party in this matter. 
3. The Motion to Adopt Alternative Procedural Schedule filed October 2, 2017, by the Coalition of Ratepayers is denied. 
4. The procedural schedule proposed in Public Service Company of Colorado’s October 2, 2017, filing is approved, consistent with the discussion above. 
5. Public comment hearings shall be scheduled in both Pueblo and Denver, Colorado.

6. A public comment hearing is scheduled in Pueblo, Colorado, regarding this matter as follows: 

DATE: 
December 7, 2017

TIME:

4:00 p.m. until concluded but no later than 7:00 p.m.

PLACE:
Location to be established in a future order

7. A public comment hearing is scheduled in Denver, Colorado, regarding this matter as follows: 

DATE: 
February 1, 2018

TIME:

4:00 p.m. until concluded but no later than 7:00 p.m.

PLACE:
Commission Hearing Room



1560 Broadway, 2nd Floor



Denver, Colorado

8. An evidentiary hearing in this proceeding is scheduled as follows: 

DATES: 
February 9, 12, and 13, 2018
TIME:

9:00 a.m. until concluded but no later than 5:00 p.m.

PLACE:
Commission Hearing Room



1560 Broadway, 2nd Floor



Denver, Colorado

9. The discovery processes and schedule are adopted, including without limitation that written discovery requests and non-confidential responses will be served on all counsel, consistent with the discussion above.

10. Motions for extraordinary protection associated with responses to discovery shall be filed no later than three business days following the date the response is due. 

11. Response time to motions for extraordinary protection shall be shortened to seven business days, consistent with the discussion above. 

12. Discovery disputes are referred to an Administrative Law Judge. 

13. Motions for extraordinary protection regarding discovery matters are referred to an Administrative Law Judge. 
14. This Decision is effective upon its Mailed Date. 

B. ADOPTED IN PREHEARING CONFERENCE
October 3, 2017.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




�  Commissioner Wendy Moser does not join the Commission decision granting the intervention of Pueblo’s Energy Future as she finds it does not meet the requirements of Rule 1401(c). 


�  At the prehearing conference, Public Service represented that it did not oppose either intervention request. 


� The proposed schedule includes minor inconsistencies between days of the weeks and years; e.g., supplemental testimony deadline is proposed as November 28, 2017, which is a Tuesday not Monday, and the proposed Commission decision date is proposed in “2017” and clearly intended for 2018. The dates included above correct these inadvertent errors and are consistent with the prehearing conference discussion.


� As noted in Decision No. C17-0796-I, ¶ 52, the Commission initially anticipated a schedule that accommodated hearings in January of 2018.


� Upon advanced request, the Commission can prepare accommodations to provide auxiliary services for members of the public who are deaf, hard-of-hearing, or speech-impaired.  Members of the public requesting auxiliary services may contact Holly Bise at the Public Utilities Commission directly for more information and are encouraged to provide a written request through a comment filed in this proceeding two weeks or more before the scheduled public comment hearing date. Contact Holly Bise at � HYPERLINK "mailto:holly.bise@state.co.us" �holly.bise@state.co.us�, (303) 894-2024 (voice-only phone) or (720) 583-9878 (video phone).
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