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I. BY THE COMMISSION

A. Statement

1. This Decision addresses exceptions filed by Gurung Transit, Inc. (Gurung Transit or Applicant), claiming the Administrative Law Judge (ALJ) erred in Decision No. R17-0579 (Recommended Decision) by applying the regulated monopoly standard to its application for call-and-demand shuttle service and scheduled service. In addition, Gurung Transit seeks attorney’s fees claiming the ALJ was misled by counsel for intervenor, Colorado Springs Shuttle, LLC (CSS).  Consistent with the discussion below, we deny the exceptions, including without limitation, the request for attorney’s fees.  

2. After CSS filed response to exceptions, Gurung Transit filed reply pleadings, but did not include a motion for leave to reply.  CSS then filed a motion to strike the reply.  Consistent with the discussion below, reply is not permitted by Commission rules unless certain exceptions are met.  The reply was inappropriately filed in this instance and we therefore grant the motion to strike. 

B. Background

3. On October 25, 2016, Applicant filed an application requesting a certificate 
of public convenience and necessity (CPCN) to provide: (1) scheduled service between certain hotels in Colorado Springs and the Park and Ride in Monument, on the one hand, and the Colorado Springs Airport and Denver International Airport, on the other hand; and 
(2) call-and-demand shuttle service between all points in the County of El Paso and Denver International Airport. The assigned ALJ set the matter for an evidentiary hearing for June 12 and 13, 2017.
 

4. After the hearing, on June 21, 2017, Intervenor CSS filed a statement of position addressing legal standards in the matter. It supports that the standard for shuttle service is “regulated monopoly.” However, within its statement of position, CSS cites specifically, 
§ 40-10.1-203(2)(a) (emphasis added).  Applicant did not file a statement of position. 

5. Through his Recommended Decision, Decision No. R17-0579 issued July 17, 2017, the assigned ALJ recommended that the Commission deny the Application for common carrier authority requested by Gurung Transit. The ALJ determined that the “doctrine of regulated monopoly” applies in analyzing whether to grant the CPCN.  Pursuant to this doctrine, the applicant must show: (1) that it is fit to conduct the proposed service; (2) that the public needs the proposed service; and (3) the current service in the area is substantially inadequate. 

6. The ALJ found that Gurung Transit is financially and operationally fit, but that it failed to show “substantial inadequacy.” Within his findings of fact, the ALJ addressed each witness presented by Gurung Transit.
 The ALJ then applied the standard of regulated monopoly, citing § 40-10.1-203, C.R.S., generally, and included specific case law regarding the doctrine of regulated monopoly.
  

7. Regarding a finding of substantial inadequacy, the ALJ noted that the finding is a question of fact based on a case-by-case basis.
  In addition, the ALJ states that the number of witnesses testifying for a given proposition does not force the Commission to reach a particular result on that issue.
  The ALJ thoroughly analyzed the witnesses’ statements.
  After considering each witness in turn, the ALJ determined that, taken as a whole, only five witnesses ever used CSS; only one used it more than once; and one has not used it since 2009.
  The ALJ noted that this was the only evidence of “substantial inadequacy,” and found it insufficient to meet the standard, and therefore recommended that the application be denied.
 

C. Exception Filings

8. On August 4, 2017, Gurung Transit filed a “Combined Exception, Motion to Reconsider, Motion for Post-Judgement [sic] Relief Under CRCP 59, and Motion for Attorneys [sic] Fees” (Exceptions).  Within its Exceptions, Gurung Transit argues that the ALJ used the incorrect legal standard when he reviewed the application. For the first time in this proceeding, Gurung Transit claims that “regulated competition” rather than “regulated monopoly” should apply for the service requested based on language in subsections of § 40-10.1-203, C.R.S.  

9. Applicant claims rest on the argument that, if the ALJ applies § 40-10.1-203, C.R.S., that was cited generally in the Recommended Decision, the ALJ must then apply subsequent sections of the statute.  It notes that, pursuant to § 40-10.1-203(2)(a), C.R.S.: 

The granting of a certificate to operate a taxicab service within and between counties with a population of less than seventy thousand, based on the most recent available federal census figures, is governed by the doctrine of regulated monopoly.

10. Applicant notes in exceptions that, § 40-10.1-203(2)(b)(I), C.R.S., states: “[e]xcept as otherwise provided in subparagraph (II) of this paragraph (b), the granting of a certificate to operate a taxicab service within and between counties with a population of seventy thousand or greater, based on the most recent available federal census figures, is not an exclusive grant or monopoly, and the doctrine of regulated competition applies.”
 

11. In addition, pursuant to § 40-10.1-203(2)(b)(II), C.R.S., applications for “taxicab service” within and between specific counties, including Denver and El Paso, require only that the applicant show it is operationally and financially fit to provide the proposed service. 

12. Applicant claims that applying the standards set forth in § 40-10.1-203(2), C.R.S., it meets the operational and financial fitness requirements and, therefore, its application should be granted.  Applicant does not explain the language in § 40-10.1-203(2), C.R.S., that includes only “taxicab service” but does not address other types of transportation services, including the service types applied for in the CPCN application at issue.  

13. In addition, Applicant seeks an award of attorney’s fees citing § 13-17-102(2), C.R.S., which permits that the “court shall award… reasonable attorney fees against any attorney or party who has brought or defended a civil action, either in whole or in part, that the court determines lacked substantial justification.” Applicant states that the statutory language of 
§ 40-10.1-203, C.R.S., is “clear” as to the standard applied and that both the intervenor and his attorney are well aware that both El Paso and Denver have populations of more than 70,000. Applicant claims that the “only reason that Applicant has to make this filing is because of Intervenor’s decision to mislead this Court.”  Exceptions at ¶ 2 p. 9 (Emphasis omitted).
14. On August 10, 2017, Intervenor CSS, filed a response to the exceptions. Among its arguments, it supports the ALJ’s decision and claims that Gurung Transit’s exceptions are based on the “erroneous contention that the burden of proof established for taxi authority applications seeking authority in certain counties applies here.”  CSS Response at 2.  CSS notes that the exceptions incorporate post-hearing statement of position arguments, which were not adopted in the Recommended Decision. Regarding attorney’s fees, CSS states that the ALJ did not need intervenor’s input on the burden of proof and argues there is no law that allows the Commission to grant the fees request.  

15. On August 17, 2017, Applicant filed a reply to CSS’s response. Subsequently, intervenor CSS filed a motion to strike the following day. CSS asserts that Commission rules do not permit reply to responses during exceptions, and a movant may not file a reply to a response unless the Commission orders otherwise. Intervenor CSS requests the reply therefore be stricken.

D. Motion to Strike

16. The Commission does not generally permit replies to responses to exceptions. However, through Rule 1505 of the Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, the Commission can consider a motion requesting response, which must demonstrate: (i) a material misrepresentation of fact; (ii) accident or surprise; (iii) newly discovered facts or issues; or (iv) an incorrect statement or error of law.  

17. Gurung Transit failed to file a motion for Commission consideration.  The filing was improper without a supporting motion, consistent with Commission rules.  Further, Applicant does not demonstrate any reason set forth in Rule 1505 supportive of a reply.  Consistent with the Commission’s rules, disallowing a reply in this instance is appropriate.  We therefore grant the motion to strike.

E. Exceptions

18. Pursuant to § 40-6-109(2), C.R.S., parties are permitted to file exceptions to a recommended decision within 20 days after its issuance.  We construe Gurung Transit’s August 4, 2017, filing as timely exceptions to the Recommended Decision.  

19. The common carrier types of service applied for in this instance are defined by Commission Rules 6201(l) and (m) of the Rules Regulating Transportation by Motor Vehicle 4 CCR 723-6, and regulated pursuant to part 2 of Article 10.1, Title 40.  “Taxicab service” is also regulated pursuant to part 2 of Article 10.1, but it is defined explicitly by statute and separately by Commission rule.
 Sections 40-10.1-203(2)(b)(I) and (II), C.R.S., clearly regard “taxicab service” not the call-and-demand shuttle service and scheduled service that were applied for in the application. The statutory subsections in § 40-10.1-203(2), C.R.S., are therefore inapplicable to the instant application.

20. In 2005, the Colorado Supreme Court stated unequivocally that the “doctrine of regulated monopoly” governs common carrier motor vehicle services. Durango Trans. Inc. v. PUC, 122 P.3d 244 (Colo. 2005). In 2011, and again in 2015, the general assembly revised 
§ 40-10.1-203, C.R.S.  The first subsection of § 40-10.1-203, C.R.S., relates to general statements on Commission authority to issue CPCNs for all types of common carrier services, including scheduled service and call-and-demand shuttle service. Section 40-10.1-203(2), C.R.S., which was the primary section revised in 2011 and 2015, states certain standards and circumstances where the doctrines of regulated monopoly or regulated competition apply to “taxicab service.”  The subsections listed in § 40-10.1-203(2), C.R.S., that were revised in 2011 and 2015 did not revise standards applicable, or reference explicitly, any other transportation service types, including without limitation, the common carrier service types applied for by the Applicant.

21. For the first time on exceptions,
 and based on the contention that the ALJ used the wrong legal standard because he was “misled” by the intervenor, Gurung Transit’s exceptions state that requirements of §§ 40-10.1-203(2)(b)(I) and (II), C.R.S., apply to its application for the shuttle and scheduled service. It therefore claims that a finding regarding “substantial inadequacy” is unnecessary and, because the ALJ found both financial and operational fitness, its application should be granted.
 

22. The plain language of §§ 40-10.1-203(2)(b)(I) and (II), C.R.S., clearly applies to “taxicab service” only.  The applicant did not apply for “taxicab service.” Although the intervenor’s Statement of Position inaccurately cited § 40-10.1-203(2)(a), C.R.S., the citation did not “mislead” the ALJ.  The ALJ did not adopt or agree with the statement of position.  Rather, he cited § 40-10.1-203, C.R.S., generally.  As noted above, § 40-10.1-203(1), C.R.S., relates to the power of the Commission to issue a CPCN for common carrier authority.  

23. The ALJ correctly used the doctrine of regulated monopoly to analyze the proposed services requested by Applicant, consistent with Durango Trans. Inc., 122 P.3d 244, and recent Commission decisions.  See, e.g., Decision No. R17-0093, Proceeding 
No. 16A-0597CP, issued February 3, 2017.  Also consistent with the standard required under the doctrine of regulated monopoly, the ALJ appropriately made factual findings that the applicant failed to demonstrate “substantial inadequacy” of service. Gurung Transit does not challenge the ALJ’s factual finding based on the record.  Without a challenge to these findings of fact and required transcript, we conclusively presume that the findings of fact are complete and accurate. § 40-6-113(4), C.R.S. 

24. Therefore, we deny the exceptions and uphold the Recommended Decision.  The application is denied without prejudice.

F. Attorney’s Fees

25. The Commission has authority to award attorney’s fees in appropriate circumstances. See Mountain States Telephone and Telegraph v. PUC, 576 P.2d 544 (Colo. 1978), and Mountain States Telephone and Telegraph v. PUC, 502 P.2d 945 (Colo. 1972); see also, e.g., Rule 1405(g) (stating the Commission will entertain motions for attorney’s fees for certain discovery related issues; Rule 1100(b) (regarding attorney’s fees related to confidential treatment concerns). 

26. Gurung Transit does not cite standards applicable to Commission awards of attorney fees.  In addition, Gurung Transit’s claim for attorney’s fees relies on its contention that CSS mislead the ALJ.  Consistent with the above discussion, the ALJ was not mislead regarding the appropriate standard of review.  The request for attorney’s fees is denied. 

II. ORDER

A. The Commission Orders That:

1. The Combined Exception, Motion to Reconsider, Motion for Post-Judgement [sic] Relief Under CRCP 59, and Motion for Attorneys [sic]  Fees (Exceptions) filed August 4, 2017, by Gurung Transit, Inc., is construed as timely filed exceptions to Recommended Decision No. R17-0579.

2. We deny the Exceptions, consistent with the discussion above.

3. We deny the request for attorney’s fees within the Exceptions, consistent with the discussion above. 

4. We grant the Motion to Strike Reply to Exceptions filed August 18, 2017, by Colorado Springs Shuttle, LLC, consistent with the discussion above. 

5. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 20, 2017.
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� The hearing was set by Decision No. R17-0176-I on March 3, 2017.


� Recommended Decision at ¶¶ 14-39.


� Id. at ¶¶ 41-44.


� Id. at ¶ 50 (citing RAM Broadcasting v. PUC, 702 P.2d 746, 751 (Colo. 1985); Durango Transp., Inc. v. PUC, 122 P.3d 244, 247 (Colo. 2005)).


� Id. at ¶ 47 (citing RAM Broadcasting, 702 P.2d at 750).


� Id. at ¶¶ 61-75.


�  Id. at ¶ 70.


�  Id. at ¶ 75.


�  Emphasis added.


� Emphasis added. 


�  § 40-10.1-101(19), C.R.S., and Rule 6201(r), 4 CCR 723-6.


 	� Gurung Transit raised the application of standards set forth in §§ 40-10.1-203(2)(b)(I) and (II), C.R.S., for the first time on exceptions. Although we address the merits of the exceptions, we note that the Commission has previously rejected arguments raised for the first time on exceptions. See, e.g., Decision No. C09-0596, ¶ 44, Proceeding No. 08A-095G, issued June 9, 2009. The hearing officer and not the Commission on exceptions, is best situated to make findings on the record. Decision No. C16-0222, Proceeding No. 15C-0119EC issued March 17, 2016 (citing Kourlis v. Dist. Court, 930 P.2d 1329, 1341 (Colo. 1997) (an appellate court will not address an issue not presented to the trial court); Berra v. Springer & Steinberg, P.C., 251 P.3d 567, 570 (Colo. App. 2010).  


� Not only was the claim raised for the first time on exceptions, but we note that Gurung Transit presented witnesses and arguments before the ALJ consistent with an attempt to meet the regulated monopoly standard, including a showing of “substantial inadequacy.” 
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