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I. BY THE COMMISSION

A. Statement

1. This Decision dismisses the Petition for Declaratory Order (Petition) filed by 410 Saint Paul, et al. (Petitioners) on August 23, 2017, because there is no legal controversy.  Public Service Company of Colorado (Public Service or the Company) is not required to file its gas or electric line extension agreements with the Commission for approval.  Additionally, we clarify that Petitioners have forums in which to bring claims against Public Service arising out of line extension agreements. 

B. Petition for Declaratory Order and Procedural History of Related Cases

2. Fifty-five real estate developers filed this Petition on August 23, 2017.  Petitioners state that they executed gas and electric line extension agreements with Public Service between 1996 and 2014 during the time when Public Service was operating under PUC Tariff Nos. 6 and 7 (gas and electric, respectively).  The Petition asks the Commission for a declaratory ruling that, under § 40-3-103, C.R.S., Public Service’s line extension agreements should have been filed with the Commission, presumably as part of a tariff.  Petitioners claim that, because the line extension agreements are not part of Public Service’s tariffs, Petitioners are left without a forum to pursue remedies associated with the Company’s failure to adhere to the terms of the line extension agreements.  

3. Petitioners assert that Public Service has taken contradictory legal positions in two different cases: one before the Commission and one before the Denver District Court.  In the Commission proceeding, Development Recovery Company (DRC) filed complaints against Public Service on behalf of two developers claiming that the Company violated its tariffs by not complying with terms of line extension agreements.
  Petitioners state that Public Service argued that the line extension agreements were private contracts that did not require approval by the Commission.  The Commission found that Public Service did not violate its tariffs,
 and DRC appealed to the district court. DRC voluntarily dismissed its appeal with prejudice on July 26, 2017.
 

4. In the case DRC originally brought in the Denver District Court, DRC (on behalf of about 50 developers) brought contract claims against Public Service claiming that the Company violated its line extension agreements for the same actions that DRC claimed violated Public Service’s tariffs in the Commission proceeding.
   Public Service won its motion 
to dismiss arguing that the line extension agreements incorporated tariffs and that the Commission—not the district court—had subject matter jurisdiction to hear any complaints about Public Service’s failure to abide by its line extension agreements.
  DRC appealed the decision to the Colorado Court of Appeals and the Commission filed an amicus brief supporting the district court decision.  We argued that DRC must bring to the Commission any claims related to violations of line extension agreements where the relevant provisions of the line extension agreements incorporated tariff provisions.
  The Court of Appeals affirmed the decision of the district court, and DRC’s petition for certiorari is currently pending in the Colorado Supreme Court.

5. Here, Petitioners assert that there is a controversy about whether line extension agreements must be approved by the Commission, and they ask the Commission to find that Public Service is violating § 40-3-103, C.R.S. (requiring utilities to file rate schedules), by not doing so.
C. Procedural Options

6. Under Rules 1304(i)(II)-(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, the Commission has discretion whether to issue a declaratory order to terminate a controversy or to remove an uncertainty affecting a petitioner with regard to any tariff, statutory provision, or Commission rule, regulation, or order.  Under Rule 1206 of the Rules of Practice and Procedure, 4 CCR 723-1, regarding Commission Notice, the Commission does not need to notice a petition for declaratory order until it decides whether to open a proceeding regarding the petition.  Such notice would start the intervention period.  And under Rule 1308 of the Rules of Practice and Procedure, 4 CCR 723-1, responses to petitions are not permitted unless they are part of a motion to intervene.  

7. Therefore, our initial decision on any petition for declaratory judgment is to determine whether there is a legal controversy.  If so, we will “accept” the petition, notice it, and set an intervention period.    

D. Findings and Conclusions
8. We find that there is no legal controversy and therefore dismiss the petition.  Public Service is not required by § 40-3-103, C.R.S., or any Commission rule or decision to file its line extension agreements with the Commission.  As the Court of Appeals stated in its decision affirming the dismissal of DRC’s contract claims against Public Service, the line extension agreements incorporate tariff provisions.
 Line extension agreements are contracts between Public Service and individual developers that provide an estimate of the construction costs of the line extensions of the individual development, incorporate applicable tariff terms, and allow developers to choose whether Public Service will collect participation charges from developers.
 Public Service has been using line extension agreements for decades.
  The Administrative Law Judge reviewed the line extension agreements at issue in the Commission proceeding case and compared the language to the tariffs.
  And the Commission has never found that Public Service violated the law by not filing its line extension agreements with the Commission for approval.  

9. The Colorado Court of Appeals has addressed Petitioners’ concern that they do not have a forum in which to bring claims against Public Service arising from line extension agreements.  The Court of Appeals decision states: “where common-law claims are, in essence, brought to enforce the rates, charges, or tariffs, they fall within the broad authority granted to the Colorado Public Utilities Commission.”
 

10. Developers thus have forums to bring their claims against Public Service.  If developers allege that Public Service violated a term of a line extension agreement, and that term is contained in Public Service’s tariff, the developer can bring a complaint to the Commission. If the term at issue is not contained in tariffs, developers can bring a complaint in district court. 

II. ORDER

A. The Commission Orders That:

1. The Petition for Declaratory Order filed by 410 Saint Paul, LLC, et al. on August 23, 2017, is dismissed consistent with the discussion above.  

2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 20, 2017.
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�  See Proceeding Nos. 14F-0336EG and 14F-0404EG (consolidated proceedings).


� See Recommended Decision No. R16-0192 issued March 7, 2016, (Attachment A to this Decision) �and Commission Decision No. C16-0625 issued July 7, 2016, (Attachment B to this Decision) in Proceeding �Nos. 14F-0336EG and 14F-0404EG.


� Order of Dismissal with Prejudice, Development Recovery Co. v. Pub. Utils. Comm’n, Case No. 2016CV32817 (Denver Dist. Ct. July 26, 2017). 


�  See Development Recovery Co. v. Pub. Serv. Co., Denver Dist. Ct., Case No. 2015CV34584 (DRC brought this complaint in Denver District Court on December 29, 2015, while its other complaint case was pending before the Commission.).


� Order Granting Defendant’s Motion to Dismiss, Development Recovery Co., v. Pub. Serv. Co., Case No. 2015CV34584 (Denver Dist. Ct. May 9, 2016).


� Amicus Answer Brief of the Colorado Public Utilities Commission in Support of Appellee, Development Recovery Co., v. Pub. Serv. Co., Case No. 2016CA940 (Denver Dist. Ct. Dec, 8, 2016) (Attachment C to this Decision). 


� See Development Recovery Co., v. Pub. Serv. Co., 2017 COA 86 (Attachment D to this Decision).





�  Id., ¶¶ 21-23. 


� Exhibits 1 and 2 filed with the Petition for Declaratory Order; see also 2017 COA 86, ¶ 4; Decision No. R16-0192, ¶¶ 82-85.


� Decision No. C16-0625, ¶ 8 (citing Decision No. R16-0192, ¶ 52). 


� See Decision No. R16-0192, ¶ 116.


� 2017 COA 86, ¶ 1.
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