Before the Public Utilities Commission of the State of Colorado

Decision No. C17-0764-I
PROCEEDING No. 17AL-0477E

C17-0764-IDecision No. C17-0764-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING17AL-0477E NO. 17AL-0477E
IN THE MATTER OF ADVICE LETTER NO. 742 FILED BY BLACK HILLS/COLORADO ELECTRIC UTILITY LP TO UPDATE BASE RATES AS REQUIRED BY COMMISSION DECISION NO. C16-1140 EFFECTIVE AUGUST 11, 2017.
INTERIM decision SETTING RESPONSE TIME TO MOTION FOR INITIAL COMMISSION DECSION
Mailed Date:  
September 21, 2017
Adopted Date:  
September 20, 2017

I. BY THE COMMISSION

A. Statement

1. On September 19, 2017, Energy Outreach Colorado (EOC), joined by all other intervening parties in this Proceeding,
 filed a motion for the Commission to omit the recommended decision of the Administrative Law Judge (ALJ) in this Proceeding and find that due and timely execution of the Commission’s functions imperatively and unavoidably requires it to make the initial decision in this matter (Motion). The Motion represents that it is opposed by Black Hills/Colorado Electric Utility LP (Black Hills or Company).  EOC and the other intervening parties request that the Commission order shorten response time to the Motion, with responses due no later than Friday, September 22, 2017.
2. This Decision sets response time to the Motion.  Responses shall be filed no later than Monday, September 25, 2017.
B. Discussion
3. On July 11, 2017, Black Hills filed Advice Letter No. 742 with supporting testimony and exhibits.  The proposed effective date of the tariffs filed with Advice Letter No. 742 was August 11, 2017.  

4. By Decision No. C17-0652, issued on August 10, 2017, the Commission suspended for 120 days the effective date of the tariff pages submitted with Advice Letter No. 742 and set the matter for hearing before an ALJ. 

5. ALJ G. Harris Adams convened a prehearing conference on the morning of September 19, 2017.  At the prehearing conference, the ALJ granted the outstanding requests for interventions and established the parties to include Black Hills and the intervenors joining in the Motion.

6. The ALJ also stated that his decision from the prehearing conference will suspend the effective date of the tariff pages filed with Advice Letter No. 742 an additional 90 days pursuant to § 40-6-111(1), C.R.S.  Accordingly, the tariff pages filed with Advice Letter No. 742 will be suspended for a full 210 days until March 9, 2018.  If no new rates are established by the Commission before March 9, 2018, the tariff pages filed by Black Hills may become effective.
7. Counsel for Black Hills stated at the prehearing conference that the Company was unwilling to file an amendment to Advice Letter No. 742 that extends the proposed effective date of the tariff sheets in order to extend the 210-day suspension period beyond March 9, 2018.
8. In that context, the ALJ discussed with the parties the development of filing deadlines for Answer Testimony, Cross-Answer Testimony, and Rebuttal Testimony and the dates for an evidentiary hearing at the Commission’s offices and for public comment hearing in Pueblo, Colorado.  

9. Based upon that discussion, the ALJ stated at the prehearing conference that he would adopt the following filing deadlines and hearing dates:  a public comment hearing in Pueblo, Colorado in mid-October; Answer Testimony filed on or before October 23, 2017; 
Cross-Answer Testimony and Rebuttal Testimony filed on or before November 15, 2017 at noon; an evidentiary hearing to be held on November 27, 2017 through November 30, 2017 at the Commission’s offices; and final Statements of Position filed on or before December 18, 2017.  These filing and hearing dates would allow for the ALJ to issue a recommended decision in time for the Commission to render a final Commission decision before March 9, 2018.  

10. The Motion, filed the afternoon immediately after the prehearing conference, describes the contested issues in the case and the level of rate increases or decreases resulting from Black Hills’ proposed cost allocations and rate designs.  The Motion states that several parties, including Staff, OCC, and EOC intend to present technical expert Answer Testimony that includes detailed review of the Class Cost of Service Study and the “minimum intercept” method. Other parties, including large commercial customers, also have invested in hiring experts to provide an analysis of the same issues.
11. The Motion highlights that there are 34 days between the prehearing conference and the deadline for Answer Testimony, 23 days between the filing of Answer Testimony and the filing of Cross-Answer Testimony and Rebuttal Testimony, and 12 days between the filing of those testimonies and the evidentiary hearing.  The Motion notes that hearings would begin the Monday after the Thanksgiving weekend and that the Statements of Position would be due on the sixth day of hearings in Public Service Company of Colorado’s Phase I gas rate case (Proceeding No. 17AL-0363G). 

12. The Motion argues that the deadlines the ALJ intends to adopt materially interfere with the parties’ ability to conduct discovery, to answer discovery, and to settle any discovery disputes, all of which together which will hinder their ability to present their cases.

13. The Motion states that the only remedy available to the parties is for the Commission to agree to enter an initial Commission decision in this matter, thereby eliminating the need for the procedural schedule to accommodate the filing of exceptions to the ALJ’s recommended decision and responses to those exceptions.  

14. The Motion specifically proposes that, if the Commission agrees to render an initial Commission decision, the deadline for Answer Testimony could be extended to around November 10, 2017, the deadline for Cross-Answer Testimony and Rebuttal Testimony could be extended to around December 8, 2017, and the hearing could be scheduled around January 8 through 12, 2018.  Statements of Position also could be filed around January 24, 2018.  The Motion argues that these filing deadlines and hearing dates will allow all the parties time to conduct discovery and present a robust case on the important issues being decided in this Proceeding. 

15. The Motion further argues that the Commission is unlikely to see another Phase II application from the Company for several years and its decisions in this Proceeding will affect Black Hills’ rates and its customers’ bills for years to come.   The Motion adds that the Commission also will have more time overall to review a record that will be less affected by the holidays and the 210-day timeframe.
C. Conclusions and Findings

16. Pursuant to 4 Code of Colorado Regulations 723-1-1400(b) in the Commission’s Rules of Practice and Procedure, the response time to the Motion extends for 14 days unless modified by the Commission.

17. Given that the relief requested by the Motion is time-sensitive, we find good cause to shorten response time to the Motion.  Responses to the Motion shall be filed no later than September 25, 2017.

II.
ORDER

A. It is Ordered That:

1. Responses to the Motion to Omit Recommended Decision of the Administrative Law Judge Pursuant to Rule 1404(b) filed by Energy Outreach Colorado on September 19, 2017 shall be filed no later than September 25, 2017.
2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 20, 2017.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




� Intervening parties include Staff of the Colorado Public Utilities Commission (Staff); the Colorado Office of Consumer Counsel (OCC); LaFarge Holcim (U.S.) Inc.; Western Resource Advocates; City of Pueblo; the Board of Water Works of Pueblo, Colorado; the Fountain Valley Authority; Colorado Springs Utilities/Southern Delivery System; the Board of County Commissioners of the County of Pueblo, Colorado; the Colorado Energy Office; and the Colorado Solar Energy Industries Association.
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