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I. BY THE COMMISSION

A. Statement
1. In this Proceeding, we approved a joint application by West Mountain Metropolitan District (West Mountain) and the Town of Fraser (Fraser) to construct a new highway-rail grade separation at the crossing of Grand Park Drive and the Union Pacific Railroad Company (UPRR) tracks in Fraser, Colorado.
  

2. By this Decision, and consistent with the discussion below, we deny the Motion to Reopen and Intervene (Motion to Reopen) filed by the Town of Winter Park (Winter Park) on May 30, 2017, and amended on June 8, 2017. We also deny the Motion to Strike or Deny Winter Park’s Motion to Reopen (Motion to Strike) filed by West Mountain on May 31, 2017, and the Motion to Join West Mountain’s Motion to Strike (Motion to Join) filed by UPRR on June 9, 2017.

B. Relevant Procedural History

3. On May 30, 2017, Winter Park filed its Motion to Reopen in Proceeding 
No. 14A-0624R. Winter Park asserts that the parties to this Proceeding (West Mountain, Fraser, and UPRR) filed a Construction and Maintenance Agreement (C&M Agreement) stating that the Commission authorized the closing of Kings Crossing Road as part of the approved construction activities in this Proceeding. Winter Park seeks to reopen this Proceeding to allow for its late intervention and to obtain an order from the Commission clarifying the scope of construction activities actually authorized by Decision No. R14-1351, mailed November 10, 2014.  

4. Specifically, Winter Park asks the Commission to state that: a) it has not authorized the closure of the Kings Crossing Road crossing in this Proceeding; and b) it did not imply or condone the closing of the Kings Crossing Road crossing as part of any authorized construction by requiring or ordering the filing of the C&M Agreement. According to Winter Park, Decision No. R14-1351 does not authorize West Mountain or UPRR to proceed with 
the closure of the Kings Crossing Road crossing as part of this project, and as such, the C&M Agreement should in no way contemplate closing the Kings Crossing Road crossing. Winter Park further argues that it has the sole discretion to seek a Commission decision approving the closure and removal of the Kings Crossing Road crossing.
5. On May 31, 2017, West Mountain filed its Motion to Strike or Deny. West Mountain argues that Winter Park violated Rule 1400 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, because it did not confer with all parties about its motion, and that the Motion to Reopen fails to contain any explanation why no conference has occurred. 

6. On June 8, 2017, Winter Park filed an Amended Motion to Reopen and Intervene (Amended Motion to Reopen) stating that it subsequently conferred with counsel for West Mountain regarding the Motion to Reopen. Winter Park states that it has attempted to contact counsel for UPRR by telephone and email, but has not received a response. 

7. On June 9, 2017, UPRR filed the Motion to Join. UPRR states that it did not receive any contact or information from Winter Park before Winter Park filed its Motion to Reopen.

8. On June 15, 2017, West Mountain filed its response to the Amended Motion to Reopen. West Mountain argues that Winter Park has no right to ask that this Proceeding be reopened for a late intervention just to clarify a Commission Decision. West Mountain also argues that there is no need to reopen the Proceeding or to allow Winter Park to intervene because the Commission never authorized the closing of the Kings Crossing Road crossing, and that no closing would occur without prior Commission approval. According to West Mountain, the Amended Application did not request authority to close the Kings Crossing Road crossing, and neither of the applicants has the authority to apply for closure. West Mountain believes no clarification of the Commission Decision is needed. 
9. On June 20, 2017, Winter Park filed a Response to UPRR’s Motion to Join asserting that it did attempt to confer with UPRR before filing its Motion to Reopen. 

C. Discussion

10. The C&M Agreement was not approved by the Commission.  Rather, the Commission required the parties to file the C&M Agreement so that we have assurances that 
the approved project is moving forward. Regardless of what is stated or implied by the C&M Agreement, the Commission has not granted any authority for closure of the Kings Crossing Road crossing.

11. Further, Winter Park does not have the sole discretion to seek a Commission decision approving the closure and removal of the Kings Crossing Road crossing.  As outlined 
in Commission Rule 7203(d), of the Commission’s Rules Regulating Railroads, Rail fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7, applications for authority to abolish a highway-rail crossing can be made by either the appropriate railroad or road authority. Here, UPRR also has the discretion to seek a Commission decision approving the closure and removal of the Kings Crossing Road crossing. However, UPRR or West Mountain has not made a request to this Commission  for closure of Kings Crossing. If such a request was made,  Winter Park could certainly intervene in such a proceeding. 

12. Therefore, we deny Winter Park’s Amended Motion to Reopen the Proceeding, consistent with the discussion above clarifying that the Commission has not ordered the closing of the highway-rail crossing at King’s Crossing Road. We also deny West Mountain’s Motion to Strike and UPRR’s Motion to Join as unnecessary.
13. In the future, we instruct parties to follow Rule 1400(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, and make a reasonable good faith effort to confer with all parties before filing a motion. We believe that any confusion  should have been resolved during such a conferral and all participants could have saved themselves, as well as this Commission, a substantial amount of time, as well as the expenses the participants have incurred.
II. ORDER

A. The Commission Orders That:

1. The Motion to Reopen and Intervene filed by the Town of Winter Park on May 30, 2017, is denied consistent with the discussion above.

2. The Motion to Strike or Deny Town of Winter Park’s Motion to Reopen or Intervene filed by West Mountain Metro District on May 31, 2017, is denied consistent with the discussion above.

3. The Amended Motion to Reopen and Intervene filed by the Town of Winter Park on June 8, 2017, is denied consistent with the discussion above.

4. The Motion to Join in West Mountain Metropolitan District’s Motion to Strike or Deny Town of Winter Park’s Motion to Reopen or Intervene filed by Union Pacific Railroad Company on June 9, 2017, is denied consistent with the discussion above.
5. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

6. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 20, 2017.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




� See Decision No. R14-1351, issued November 10, 2014, in Proceeding No. 14A-0624R (Recommended Decision granting application); Decision No. C15-0146, issued February 10, 2015, in Proceeding No. 14A-0624R (Commission Decision granting exceptions); and Decision No. C15-0272, issued March 25, 2015, in Proceeding No. 14A-0624R (Commission Decision granting application for rehearing reargument, or reconsideration).
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