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I. BY THE COMMISSION

A. Statement

1. This Decision upholds Commissioner Wendy M. Moser’s Decision Denying 
the Board of County Commissioners for the County of Pueblo County, Colorado’s 
Motion to Disqualify Commissioner Moser from Participation in this Proceeding.  
Chairman Jeffrey Ackermann votes to uphold the Decision, as does Commissioner Moser.  Commissioner Frances Koncilja dissents.

2. On April 20, 2017, the Board of County Commissioners for the County of Pueblo (Pueblo County) filed a Request for Full Commission Review of its Motion to Disqualify Commissioner Moser from Participation in this Proceeding (Request).  Pueblo County files its Request pursuant to Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1109 of the Commission’s Rules of Practice and Procedure which provides for a party to request full Commission review of a motion for disqualification within ten days of a Decision denying such a motion.

B. Background

3. On December 19, 2016, the Commission issued Decision No. C16-1140 in this Proceeding in which it permanently suspended tariff sheets, established rates, and required compliance filings in this Phase I rate case.

On January 9, 2017, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) filed an Application for Rehearing, Reargument or Reconsideration of Decision No. C16-1140 (RRR).  In its RRR, the Company enumerated at least 11 points of contention as the basis for rehearing, reargument, or reconsideration, as follows:  1) Black Hills was deprived of an unbiased and impartial Commission decision which violated its due process rights, based on the conduct of Commissioner Koncilja, in particular, and as demonstrated by the results of the case;
 2)the Commission should rehear and/or reconsider the separate capital structure and cost of debt for the LM6000, because it is unlawful and not supported by substantial evidence; 3) the Commission should reconsider the cap on rate case expenses because it is not supported by substantial evidence and is contrary to the Commission’s recent practice for other utilities; 4) the 9.37 percent Return on Equity (ROE) is too low and is not comparable to other utilities of similar risk nationally, nor comparable to the 9.5 percent ROE the Commission recently awarded Public Service Company of Colorado’s gas utility; 5) the amount included for pension expenses is too low and is not supported by substantial evidence; 6) the disparate treatment between Public Service Company of Colorado and Black Hills regarding the Transmission Cost Adjustment tariff is unlawful and not supported by substantial evidence; 7) the Commission should reconsider the revised SourceGas Distribution LLC synergy credit, as the amount chosen is not supported by substantial evidence; 8) the Commission should reconsider its new standard for expenses eligible for deferred accounting, and should grant deferred accounting for the vegetation management program; 9) the Commission should reconsider its equity compensation decision as the approach is punitive and a complete reversal from the position the Commission has taken in the past on equity compensation; 10) the 

4. Commission should reconsider its weather normalization decision as it is not supported by substantial evidence and is fatally flawed; and, 11) the Commission should reconsider its decision to require Black Hills to file combined Phase I and Phase II rate cases as it has improperly singled out Black Hills by making it the only utility in the state that must now file combined Phase I and Phase II rate cases, in contrast to what has historically been allowed for all utilities under the public utility statutes and Commission rules and it has not engaged in a rulemaking to consider such a new statewide rule.

1. Pueblo County’s Motion to Disqualify 

5. On March 17, 2017, Pueblo County filed its Motion to Disqualify Commissioner Moser from Participation in this Proceeding (Motion or Motion to Disqualify) under Commission Rule 1109(b) and § 40-6-124, C.R.S.  Pueblo County argued that given Commissioner Moser’s knowledge, supervision, and involvement in related proceedings and concerning issues as a previous employee of Black Hills, she had a statutory duty to disqualify herself from this proceeding pursuant to § 40-6-124(1), C.R.S.  

6. Pueblo County also noted previous Commission Decision No. C10-0124 in Proceeding No. 09A-0325E issued February 10, 2010, as support for its request for disqualification of Commission Moser.  Pueblo County particularly noted language in that decision that states commissioners presiding in a quasi-judicial administrative proceeding should be held to the same standard as judges in civil or criminal courts, citing Canon (3)(C)(1) of the Colorado Code of Judicial Conduct, as well as Colorado Rule of Civil Procedure (C.R.C.P.) 97.

7. Pueblo County argued that Commissioner Moser was employed by Black Hills during related rate case and resource planning proceedings, concerning matters at issue in this proceeding.  According to Pueblo County, Commissioner Moser was employed by Black Hills through its previous and only Phase II electric rate case in Proceeding No. 12AL-1052E, as well as Black Hills’ Electric Resource Plan (ERP) in consolidated Proceeding No. 13A-0445E.  Pueblo County pointed out that the ERP was developed under Commissioner Moser’s supervision and was during the period when the LM6000 peaking resource was approved, as well as the retirement of the W.M. Clark coal plant, and the Pueblo Airport Nos. 5 and 6 units were approved.  Additionally, Pueblo County notes that Commissioner Moser was employed throughout nearly all of Black Hills’ previous Phase I Rate Case in Proceeding No. 14AL-0393E.

8. Based on that employment history, Pueblo County takes the position that Commissioner Moser, as a supervising attorney of Black Hills’ employees, gained personal knowledge of disputed evidentiary facts through her employment.  Pueblo County further argues
 that since Commissioner Moser was employed by Black Hills as Vice President of Regulatory Services and Resource Planning from March 2011 through September 2014, which encompasses the time that Black Hills’ previous Phase I Rate Case was litigated, she was “intimately involved in every aspect of the proceeding, including issue identification, positions the regulated entity should take before the Commission, how those issues should be developed and presented on behalf of the utility, assisting witnesses in the preparation of their testimony, preparing the witness for cross-examination, and filing post-hearing pleadings on behalf of the utility.”
  

9. Pueblo County continues that “[i]t is apparent and logical that certain issues before the Commission, including issues from one rate case or resource planning case to the next, tend to extend beyond one discrete case and these issues will concern the next similar proceeding.”
  Pueblo County concludes that although not employed by Black Hills during the course of this Rate Case Proceeding, Commissioner Moser’s familiarity with several of the Company’s key witnesses, and her prior involvement in rate case and other related issues on behalf of Black Hills should have prompted her to remove herself from any participation in this proceeding.

2. Black Hills’ Response to Pueblo County’s Motion to Disqualify

10. On March 31, 2017, Black Hills filed a response to Pueblo County’s Motion to Disqualify.  Black Hills argues that Pueblo County’s Motion to Disqualify was notably devoid of any references that demonstrate that Commission Moser’s prior employment with Black Hills presents any current conflict of interest or gives her personal knowledge of any disputed evidentiary facts in this rate case.

11. Black Hills argues that Pueblo County does not allege that Commissioner Moser has some ongoing interest in the outcome of this proceeding that requires her recusal; nor does Pueblo County specify any facts that show Commissioner Moser has personal knowledge of any disputed facts concerning this rate case.  Rather, Black Hills states that Pueblo County only offered a vague nexus argument that issues from one rate case or resource planning case will concern the next similar proceeding.  

Black Hills asserts that vague or unsubstantiated allegations are insufficient to establish bias or prejudice.
  Rather, an affidavit should describe with specificity and particularity those facts alleged to support the claim of bias or prejudice.
  According to Black Hills, in order 

12. for an affidavit to be legally sufficient, the fact alleged: 1) must be material and stated with particularity; 2) would convince a reasonable person that a bias exists; and 3) evince bias that is personal, as opposed to judicial in nature.

13. Black Hills notes that the test year proposed by Black Hills and adopted by the Commission in the 2016 Rate Case was calendar year 2015.
  Black Hills goes on to note that Commissioner Moser was not employed by Black Hills at any time during 2015, so she does not have any personal knowledge of the costs included in the test year cost of service in the 2016 proceeding.  As a result, Black Hills concludes that Commissioner Moser does not have any personal knowledge of any disputed facts in the 2016 Rate Case, and she did not supervise any of the attorneys who prosecuted the 2016 rate case.  According to Black Hills, Pueblo County’s argument that Commissioner Moser should recuse herself is based solely on the fact of her past employment with Black Hills more than two years ago, but not on any specific conflict of interest or personal knowledge of disputed facts.

14. In addition, Black Hills takes the position that Pueblo County’s standard for disqualifying Commissioner Moser would in effect disqualify all commissioners previously associated with a Colorado public utility from ever presiding over a rate case filed by that utility.  Black Hills points out that the “matter at issue” in this proceeding, the establishment of Black Hills’ retail electric service rates effective January 1, 2017, on a prospective basis, is separate and distinct from the “matter at issue” of Black Hills’ 2014 rate case or its prior resource planning applications as that term is used under § 40-6-124(1), C.R.S.  To hold otherwise, according to the Company, would significantly and unnecessarily limit the pool of qualified and experienced candidates that the governor could appoint to the Commission who would not be disqualified from presiding over future utility rate cases.

3. Commissioner Moser’s Decision Denying Request for Disqualification

15. On April 10, 2017, Commissioner Moser issued her Decision No. C17-0278, denying Pueblo County’s Motion for Disqualification.  Commissioner Moser stated that Pueblo County failed to allege conduct or statements, or any specific facts that evidence impartiality 
or bias.  The Decision also finds that Pueblo County’s conclusion that the mere fact of Commissioner Moser’s employment creates a statutory duty to disqualify is directly contrary to § 40-6-124, C.R.S.  Commissioner Moser held that there are no matters at issue in the 2016 Rate Case that she was involved in due to her prior involvement in cases that were litigated while she was employed by Black Hills between March, 2011 and the end of September, 2014, particularly since rate cases are not retroactive in nature, but are forward-looking.  

16. Commissioner Moser further held that her mere past employment does not give rise to a requirement to disqualify herself (Citing Ethics Opinion Colo. J.E.A.B. Op. 06-05) which recommends “typically for one year” after representation has ended before a judge should hear cases where the representation has ended or when the judge’s attorney or other members of the firm are to appear before the judge who will decide the issues.

4. Pueblo County’s Request for Full Commission Review of its Motion to Disqualify Commissioner Moser.

17. On April 20, 2017, Pueblo County filed this request for full Commission review of its Motion to Disqualify.  In its request, Pueblo County states that issues before the Commission tend to extend beyond one discrete case, and a three-year period is not substantial enough to distance the knowledge gained from one rate case to the next to prevent a reasonable person from inferring an appearance of impropriety or conflict of interest.  

18. Pueblo County also points to proposed House Bill 17-1323 for support in that it would have prohibited a person from being appointed as a commissioner if he or she had served as an officer or director of a regulated entity within the immediately preceding four years.
  

19. No responses to Pueblo County’s request were filed.

II. FINDINGS

A. Standard of Review

20. Under the provisions of § 40-6-123(1), C.R.S., commissioners are to “conduct themselves in such a manner as to ensure fairness in the discharge of the duties of the commission; to provide equitable treatment of the public, utilities, and other parties, to maintain public confidence in the integrity of the commission’s actions, and to prevent the appearance of impropriety or of conflict of interest.”

21. Section 40-6-124(1), C.R.S., provides in relevant part that: 

Commissioners … shall disqualify themselves in any proceeding in which their impartiality may reasonably be questioned, including, but not limited to, instances in which they … (b) have served as an attorney or other representative of any party concerning the matter at issue, or were previously associated with an attorney who served, during such association, as an attorney or other representative of any party concerning the matter at issue …

22. Under the provision of Commission Rule 1109(a), 4 CCR 723-1:

Whenever any party has a good faith belief that a Commissioner or Administrative Law Judge has engaged in a prohibited communication or may not be impartial, the party may file a motion to disqualify the Commissioner or Administrative Law Judge.  Such a motion shall be supported by an affidavit describing the nature and extent of the alleged prohibited communication or bias.  Within ten days after any response has been filed, the Commissioner or Administrative Law Judge shall rule on the motion on the record.  If the motion is denied, the movant may file a request within ten days, requesting the full Commission to review the denial of the motion.  All Commissioners may fully participate in such review.

Rule 1109 sets forth the procedural requirements for a party to bring a motion for disqualification.  It does not set forth the standard of review of such motions.

23. Pueblo County pointed to the argument made by Black Hills in its Motion to Disqualify Commissioner Koncilja, that a past Commission decision indicated that commissioners are subject not only to the provisions of §§ 40-6-123 and 124, C.R.S., but also to C.R.C.P. 97 and Canons 3(C) and 8 of the Colorado Code of Judicial Conduct, citing prior Commission Decision No. C10-0124 in Proceeding No. 09A-0325E, issued February 10, 2010.

24. However, as indicated previously in Decision No. C17-0275 in this proceeding, the parties fail to recognize the type of hearing in this matter.  It is established law that the making of rates to govern public utilities (as in the current proceeding) is a quasi-legislative function.  In Colorado, that legislative function has been delegated to the Commission.
  As has long been recognized, the making of rates is not an exact science, but a legislative function involving many questions of judgment and discretion, and that judgment or discretion must be based upon evidentiary facts, calculations, known factors, relationships between known factors, and adjustments which may affect the relationship between known factors.
  As a result, the Commission has been provided much deference in making rates in order to obtain evidence and consider what best suits the public interest.

25. In contrast, the proceeding cited by Pueblo County (Consolidated Proceeding 
Nos. 09A-324E and 325E) involves the Commission being asked to consider separate requests for recusal for each of the three Commissioners due to claims of ex parte communications in that proceeding.  Of note, those requests for recusal did not involve a claim for impartiality due to previous employment, as Pueblo County’s motion suggests in this Proceeding.

26. Notably, the underlying Consolidated Proceedings in the matter cited by Pueblo County involved applications of two separate utilities for individual certificates of public convenience and necessity to construct a transmission line project in Colorado.  The Consolidated Proceedings involved solely the Commission’s quasi-judicial authority, rather than also its quasi-legislative authority as in this ratemaking proceeding.  As a result, because the Commission acts pursuant to its legislative function in this case, citations to the Code of Judicial Conduct and C.R.C.P. 97 as controlling are unavailing.  While the Code of Judicial Conduct is instructive to our findings, it is appropriate that we look to the Commission’s organic statutory scheme, particularly, §§ 40-6-123 and 124, C.R.S., as well as Commission Rule 1109, which directly address commissioner conduct, for guidance in the majority’s analysis and findings.

B. Analysis

27. As stated in paragraph 22, pursuant to Commission Rule 1109, a motion for disqualification “shall be supported by an affidavit describing the nature and extent of the alleged prohibited communication or bias.”  The affidavit accompanying the Pueblo County motion does not allege any specific prohibited communication. 

28. At issue in this Motion for disqualification is whether Commissioner Moser’s tenure at Black Hills causes her to be biased and thus unable to be impartial regarding the particular relief being sought by Black Hills in the instant proceeding.

29. All parties agree that Commissioner Moser was employed by Black Hills from March 2011 through September 2014 in various senior legal and regulatory capacities.

30. The particular relief being sought by Black Hills in the instant proceeding is documented in the evidentiary record.  Specifically, Black Hills filed testimony stating that it “is seeking to increase its retail electric service revenues by $14,811,276 annually” and that this is “based on calendar year 2015 data, adjusted for known and measurable changes and for the addition to rate base of the LM6000 electric generating unit that will begin commercial operation at the end of 2016.”

31. Commissioner Moser was not employed by Black Hills during the (2015) calendar year upon which the revenue requirement is established.  Commissioner Moser was not employed at the time (end of 2016) when the LM6000 electric generating unit for which cost recovery is sought began commercial operation.

32. The Motion also references past Commission decisions – 12AL-1052E (Phase II electric case); and 13A-0445E (Electric Resource Plan, consolidated), and Decision 
No. C14-0007 issued in that proceeding on January 6, 2014, through which approval of the LM6000 was granted.  These past Commission proceedings and actions are presented in the Motion as occurring during Commissioner Moser’s tenure at Black Hills and as pertinent to the relief being sought by Black Hills in the instant proceeding.

33. The fact that these proceedings and Decision No. C14-0007 occurred during Commissioner Moser’s tenure as an employee of Black Hills is not disputed.  What is relevant to this Motion is the fact that the instant proceeding does not re-litigate these past proceedings, including not re-deliberating Decision No. C14-0007.

34. At issue in Pueblo County’s Motion is the relationship between Commissioner Moser and Black Hills, especially Commissioner Moser’s knowledge of, and relationship to, the particular relief being sought by Black Hills in its Application for RRR in this Proceeding.  Pueblo County’s Motion is found to be deficient of any nexus between what Black Hills requests in its RRR Application and any bias of Commissioner Moser based upon her previous employment by Black Hills.

III. CONCLUSION

35. Based on the analysis above, we find good cause to uphold Commissioner Moser’s Decision denying Pueblo County’s Motion to Disqualify Commissioner Moser from participation in this proceeding.  Commissioner Moser will not be disqualified from this Proceeding.

IV. ORDER

A. It Is Ordered That:

1. The Board of County Commissioners of the County of Pueblo, Colorado (Pueblo County) Request for Full Commission Review of its Motion to Disqualify Commissioner Moser from Participation in this Proceeding is denied consistent with the discussion above.

2. Commissioner Moser’s Decision denying Pueblo County’s Motion to Disqualify Commissioner Moser from Participation in this Proceeding is upheld in its entirety consistent with the analysis above.

3. Commissioner Wendy M. Moser is not disqualified from this Proceeding.

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
May 10, 2017.
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V. COMMISSIONER FRANCES A. KONCILJA DISSENTING

1. Commissioner Moser should not participate in this proceeding because she has a direct conflict of interest, she has demonstrated her bias in favor of Black Hills/Colorado Electric Utility Company, LP (Black Hills) and her participation also creates the appearance of a conflict of interest.

2. Commissioner Moser was the Vice-President of Regulatory Affairs at Black Hills from March 2011 through September 2014.  She was not a mere employee.  She was not a mere outside attorney.  She was the Vice President of Regulatory Affairs, charged with the responsibility for all regulatory services and regulatory resource planning for Black Hills Corporation.  Her own LinkedIn profile states as well that she provided strategic direction, case content and development, “witnessing,” and regulatory guidance to all divisions of Black Hills.  

3. During Commissioner Moser’s tenure at Black Hills and with her assistance and leadership, Black Hills filed many of the Colorado proceedings and took positions that have resulted in the extraordinarily high rates southern Colorado citizens pay to Black Hills.  

4. One of the primary issues in this rate case and Black Hills’ request for reconsideration is how will rate payers compensate Black Hills for Black Hills’ decision to build the LM 6000—a $63 million peaking unit that will be used one or two days a year.  Black Hills, under Commissioner Moser’s leadership, filed several applications seeking authority to build a peaking unit.  (See by way of example, 11A-226E, 12A-851E, 13A-0445E, 13A-0446E, and 13A-0447E).  A review of those proceedings establishes the extraordinarily aggressive positions that Black Hills took—numerous challenges to decisions of Administrative Law Judges, as well as challenges to decisions of this Commission.

5. Commissioner Moser signed pleadings in those cases and argued before the Commission.  She led the Black Hills effort to use the Clean Air Clean Jobs Act to allow Black Hills to build (not purchase through a power purchase agreement) as much generation as possible, including this peaking plant—because building generation allowed Black Hills to obtain a rate of return on these investments.  Ms. Moser hired and worked with numerous outside counsel in this endeavor, including Ray Gifford and others from Wilkinson, Barker (the 
firm is counsel of record in this proceeding), and Judith Matlock and other attorneys from Davis Graham and Stubbs.  Kevin Opp, formerly representing the Office of Consumer Counsel as an attorney with the Office of the Colorado Attorney General (who is attorney of record in this proceeding) was, during the above proceedings hired as a Black Hills employee, specifically corporate counsel.  

6.   Ms. Moser signed an 11-page August 17, 2012 letter to this Commission, challenging the notification from this Commission that the Black Hills application was incomplete.  In that letter, Wendy Moser laid out the Black Hills’ view of the Clean Air Clean Jobs Act as allowing Black Hills to build (and ultimately charge ratepayers in southern Colorado) both base load and peaking generation.  Black Hills, under the leadership of Wendy Moser threatened lawsuits if the very aggressive positions taken by Black Hills were not adopted by this Commission.

7. In addition, Ms. Moser was an active participant, signing pleadings, in at least one Phase 1 rate case.  Wendy Moser then presented evidence at the Technical Conference in relation to that rate case.

8. Black Hills identified Wendy Moser as its utility representative in its Electric Resource Plans.   

9. Ms. Moser was likely involved in developing and implementing cost allocation manuals, negotiating, reviewing and allocating debt instruments among the various Black Hills affiliates as well as negotiating, and or reviewing hedging instruments during her tenure as Vice President of Black Hills.  See my partial concurrence and dissent at paragraphs 3 through 12 of Decision No. C16-1140 that explains the likely increase in rates these actions have caused southern Colorado ratepayers to bear.  See also the Commission Staff Report in 15A-0199E filed on May 25, 2017 which calculates that the hedging instruments that were entered into during Ms. Moser’s tenure at Black Hills have caused ratepayers in southern Colorado to pay an additional $17.7 million in the last two years alone.  

10. Regardless of the legal standard used (and this Commission has never adopted standards involving conflicts of interest and or disqualification), Commissioner Moser has a direct conflict of interest because she personally participated, on behalf of Black Hills, in advocating for contested facts and disputed issues of law relating to the need to build the LM 6000, the cost benefit analysis of the LM 6000, the appropriate rate of return, and appropriate costs, directly related to or similar to the issues in this rate case.

11. Commissioner Moser’s disclosures have been materially inadequate.  She has failed to file any disclosure that details her involvement in these previous proceedings.  Instead she takes the position that these cases are “closed” (this is not accurate with respect to the Electric Resource Plans) and no disclosure is necessary.  

12. Commissioner Moser likely has privileged information, involving these issues that she cannot share with this Commission and the public pursuant to the rules of professional conduct.  Black Hills has not offered to waive the attorney client privilege.  The likelihood of Commissioner Moser possessing attorney client information which she cannot share in these proceedings makes her participation in the deliberations problematic.

13. The majority, at paragraph 33, ignores the statutory obligations of this Commission.  Both §§ 40-3-102 and 40-3-101, C.R.S., make clear that this Commission has the obligation to “correct abuses” and to “prevent unjust discriminations and extortions in the rates, charges, and tariffs” of public utilities.  
14. Commissioner Moser’s decision as well as the majority Decision fail to attempt to address how she can independently now judge the credibility of witnesses with whom she worked previously, perhaps supervised, and most likely prepared to testify while she was a Vice President at Black Hills.  She touts, on her LinkedIn profile, her skills at “witnessing.”  

15. As pointed out in my decision denying Black Hills’ motion to disqualify me, Fred Stoffel and Christopher Burke were Black Hills employees and witnesses during the evidentiary proceedings in this rate case, whom I believed were evasive.   See paragraphs 12, 13, and 14 of Decision No. C17-0099-I.  Commissioner Moser asserts, with no factual analysis of the evidentiary record, that my questioning of these two witnesses showed a lack of respect.  (See Paragraph 13 of Commissioner Moser’s dissent in Decision C17-0275.  It is Mr. Stoffel who signed the affidavit attached to the Motion to Disqualify me.)  In light of her position at Black Hills, Commissioner Moser is simply unable to independently judge the credibility of these and other Black Hills witnesses.

Commissioner Moser has demonstrated bias in favor of Black Hills in this proceeding and in others.  In her public discussion at the deliberative hearing on March 1, 2017 in which she stated that I should be disqualified, she used incendiary and extreme language that had  no legal or factual relation to the issues, asserting that my challenges to Black Hill’s actions “lacked decorum” and was a “forfeiture by wrongdoing” under Colorado Rule of Evidence 804(b)(6).  This rule is one of the exceptions to the hearsay rule and is neither legally nor factually relevant.  Commissioner Moser further publicly stated on March 1, 2017 that my partial 

16. dissent in this rate case was akin to someone who killed their parents and then asked for mercy of the court because they were an orphan.
  These statements and illogical conclusions seem to indicate a bias against anyone who considers the interest of ratepayers and consumers in southern Colorado and to establish a bent of mind in favor of Black Hills, her former employer.

17. Commissioner Moser’s rationale for wanting to disqualify me is based on her belief that it was improper of me to question the high rates in southern Colorado.  According to Commissioner Moser, Black Hills was merely following Commission orders.  (See paragraph 17 of her dissent in Decision No. C17-0275.)  This is circular logic as follows: the Commission, at the urging of Vice-President Moser, made decisions that have resulted in some of the highest electric rates in Colorado imposed upon five of the poorest counties in Colorado, and therefore, according to Commissioner Moser, any questioning of the propriety of those results, is improper and subjects me, or anyone else, arguably, to disqualification as being biased against Black Hills and too much in favor of the consumers.  This circular and irrational argument establishes Commissioner Moser’s bias in favor of her former employer and her bias against the ratepayers in southern Colorado.  

18. Commissioner Moser has further demonstrated bias in favor of Black Hills and against rate payers in southern Colorado in her refusal to agree to a hearing on a non-unanimous settlement agreement in Proceeding No. 16A-0436E.  See Decision No. C17-0416-I issued May 23, 2017, and my concurring decision.   In the Settlement Agreement and the Motion to Approve, there was no discussion of and no explanation of why less cost or least cost alternatives, such as the use of RECs (renewable energy credits) were not used as opposed to building and forcing ratepayers to pay for another approximately $100 million facility.

19. Simply put, Commissioner Moser has consistently demonstrated, in the last six months,  that she is biased in favor of her former employer, Black Hills. 

20. In addition to the actual conflict of interest, Commissioner Moser’s participation in this matter creates the appearance of a conflict of interest.  

21. Over 200 ratepayers in southern Colorado have filed comments with this Commission, requesting that Commissioner Moser be disqualified and or requesting that I not be disqualified.  These public comments give voice to the feeling of abandonment from the ratepayers in southern Colorado that this Commission has failed to listen to their concerns and refused to protect the ratepayers from exorbitant rates.  Republicans, Democrats, elected officials, business people, “mere citizens”, young and old universally referred to Black Hills as a “ruthless electric utility who is driven by greed over everything else”
  Black Hills “are legalized bandits who prey on elderly and low income families.” “Blacks Hills Energy is a greedy vendor who is making excessive rate increases for residents of this area.”   “The PUC needs to represent the public not the provider, or else change your name to the Provider Utilities Commission.”

22. “I have stopped using my clothes dryer-shut off my deep freezer, stopped baking and using my stove so often…I can’t get ahead of their extra charges.”

23. These quotations are a mere sample of the comments submitted that establish that the ratepayers in southern Colorado do not believe that Commissioner Moser will be fair in listening to their complaints.  

24. Ratepayers' views of Commissioner Moser hearing a Black Hills case are condemning:  “Further, the appointment of Wendy Moser makes it very clear the Governor is not paying attention to the Citizens served by Black Hills.  The fact that she (Moser) was a Black Hills lawyer smells to high heaven, and when things smell this bad, you can be sure something is rotten.”

25. “With all due respect, Wendy Moser, Esq., is an obvious candidate for ‘conflict of interest’ charges as it appears she would not be fair in representing the Pueblo consumers in dealing with Black Hills.  After all, her Black Hills compensation must have contributed to a very nice lifestyle.  It is akin to the old saying of ‘letting the fox in the hen house.’”

26. “PUC—I can’t believe you could be so stupid to hire a lawyer that was a lawyer for Black Hills.”

27. Dr. Malik Hasan, the owner of several businesses, hired an attorney who submitted a lengthy letter and attachments and stated:  “As a result of previous decisions of Public Utilities Commission and Black Hills Energy, the current electricity rates in Pueblo are unconscionable.  Those energy rates are not sustainable and they severely affect the economic development opportunities in Pueblo.”

28. Listening to the community outrage and concerns about Commissioner Moser serving on Black Hills proceedings, Representative Esgar, Senators Garcia, and Cook sponsored House Bill (HB) 17-2327 to essentially put the Commission under ethics supervision by requiring the Commission employ an ethics ombudsman and by prohibiting any person in the future from serving on the Commission who had been employed by a utility, until there was a four-year cooling off period.  The bill passed the house, but was killed in a Senate Committee.  

29. HB 17-2327 and the community outrage would likely have been avoided, 
if Commissioner Moser had simply disqualified herself from participating in Black Hills proceedings during the two years of her appointment.

30. This Commission has the obligation to take into account the sentiment and fears of ratepayers in southern Colorado, even if Commissioner Moser thinks she can be impartial.  (Her actions, however, establish that she is not and will not be impartial.)

31. The public outrage in southern Colorado, as well as the passage in one house of HB 17-2327 establishes that Commissioner Moser’s continued involvement in this matter (and likely other Black Hills matters) creates irrebuttable evidence of the appearance of impropriety.  

In order to reclaim a reputation for independence and integrity, and a balanced protection for ratepayers in southern Colorado, Commissioner Moser should have disqualified 

32. herself.  Because she failed to do so, this Commission should have voted to recuse Commissioner Moser from participating in this proceeding.
	
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


FRANCES A. KONCILJA
________________________________
                                          Commissioner



� Contemporaneous with its RRR filing, Black Hills filed a Motion to Disqualify Commissioner Koncilja from Further Participation in this Proceeding.  Commissioner Koncilja subsequently denied the motion (Decision No. C17-0099-I, issued February 2, 2017).  On February 13, 2017, Black Hills filed a Request for Full Commission Review of Motion to Disqualify Commissioner Koncilja from Further Participation in this Proceeding.  On April 7, 2017, in a two to one vote, the Commission issued Decision No. C17-0275, which upheld Commissioner Koncilja’s Decision to deny Black Hills’ Motion to Disqualify Commissioner Koncilja. Commissioner Moser dissented from the majority opinion.


� Affidavit of Christopher Markuson, Director of Economic Development and Geographic Information Systems for the County of Pueblo, dated March 17, 2017.  Exhibit A to Pueblo County’s Motion to Disqualify.


� Citing, Markuson’s Affidavit and the Resolution of the City of Pueblo, passed March 13, 2017, attached as Exhibit D to Pueblo County’s Motion to Disqualify, p. 4.


� See, Motion to Disqualify, p. 6.


� Citing, In re: Disqualification of Walker, 522 N.E. 2d 460 (Ohio 1988).


� Citing, In re: Disqualification of Mitrovich, 803 N.E. 2d 816 (Ohio 2003).


� Lease v. Fishel, 712 F.Supp. 2d 359, 375 (M.D. Pa. 2010)


� Hearing Exhibit No. 3 at p. 2, ll. 18-19 (Stoffel Direct Testimony).


� However, the referenced bill (House Bill 17-1323) was defeated in a Senate committee vote and was not passed into law.


� In that Decision at ¶ 7, the Commission found that “Canon 3 and C.R.C.P. 97 do apply to the Commissioners acting in their adjudicatory capacity because of the plain language in Canon 8 and court precedent.  Further, the Colorado Court of Appeals has held that the officials presiding in a quasi-judicial administrative proceeding should be treated as judges.” Citing, Venard v. Department of Corrections, 72 P.3d 446, �449 (Colo. App. 2003).


� City and County of Denver v. People ex rel. Pub. Utils. Comm’n, 226 P.2d 1105 (1954); Mountain States Tel. and Tel. Co. v. Pub. Utils. Comm’n., 491 P.2d 582 (1971); Pub. Utils. Comm’n v. District Court, 527 P.2d 233 (1974); City of Montrose v. Pub. Utils. Comm’n., 629 P.2d 619 (Colo. 1981); Office of Consumer Counsel v. Pub. Service Company, 877 P.2d 867 (Colo. 1994); Public Service Company v. Pub. Utils. Comm’n., 26 P.3d 1198 (Colo 2001).


� Colo. Ute Elec. Ass’n v. Pub. Utils. Comm’n., 602 P.2d 861 (1979); City of Montrose, 629 P.2d 619; Office of Consumer Counsel v. Pub. Utils. Comm’n., 786 P.2d 1086 (Colo. 1990); Integrated Network Services v. Pub. Utils. Comm’n., 875 P.2d 1373 (Colo. 1994); Public Service Company, 26 P.3d 1198 (Colo. 2001).


� Stoffel Direct Testimony, p. 21, lines 3-4 and 6-9.


� In a recent matter, the approval of a non-unanimous settlement in which Black Hills was given approval, over my objection, to build an additional 60 megawatts of wind generation, as opposed to acquiring renewable energy credits, Mr. Stoffel appears to have testified previously in direct contradiction to his current position.  See paragraph 8 of Decision No C17-0416-I.  These issues of witness credibility appear to continue. 


� The Commission had not yet begun recording these deliberative proceedings on March 1.  As a result, I rely on my memory of her statements.  The Commission finally began recording and archiving the deliberative proceedings later that month.  As a result, everyone, not just well funded participants who record and transcribe the weekly meetings, will now have access to these archives.  


� In her dissent to Decision No. C17-0275—the decision denying Black Hills Motion to Disqualify me, Commissioner Moser accuses me of a lack of decorum—see paragraph 13 of dissent.  However, in Decision No. C17-0316, in Proceeding No 16A-0396E (Public Service Electric Resource Plan) issued April 28, 2017, Commissioner Moser accused a party, Western Resources Advocates, and the majority decision of using data that was “garbage in, garbage out”—with no factual support for that demeaning accusation.  See paragraph 1(c) of dissent.


� I believe that Commissioner Moser recently demonstrated bias in favor of Black Hills.  At the Commission weekly meeting on Wednesday, May 31, 2017 when the Commission discussed the results of the Black Hills hedging program and Commission Staff Report filed on May 25, 2017, Commissioner Moser attempted to minimize the $17.7 million costs that Black Hills has imposed on ratepayers in southern Colorado, by stating that if her math was correct $17.7 million worked out to approximately $3 per month.  The math of dividing $17.7 million by 94,000 ratepayers is $188 per ratepayer, on average.  Even if one divides that by 24 months the result is $7.85 per month approximately per ratepayer, on average—with some ratepayers paying much more.   


�  See letter of Jerry Christensen


�  See Letters of Mike Apker from Olney Springs


�  See letter of Jan Rogers


� See letter from Chairman Allumbaugh and Vice-Chair Grant from Crowley County Board of Commissioners. 


�  See Letter of Susan Richards, a 75-year old woman living on social security, a small pension and meager savings, proud of her independence. 


�  See Letter from Martha Anselmo—“just a consumer.”
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