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I. BY THE COMMISSION

A. Statement

1. By this Decision, the Commission grants, in part, and denies, in part, the Joint Motion to Approve Stipulation and Settlement Agreement and to Waive Response Time filed by Staff of the Public Utilities Commission (Staff) and Respondent, MKBS LLC, doing business as Metro Taxi and/or Taxis Fiesta (Metro Taxi) on April 10, 2017. Commissioner Frances Koncilja dissents.

B. Procedural History
2. On May 5, 2014, the Commission issued Metro Taxi, Civil Penalty Assessment or Notice of Complaint to Appear No. 109385 (the CPAN) seeking civil penalties of $354,750.00. The CPAN alleged 129 violations of drivers’ hours of service exceeding 80 hours in any 
rolling 8 consecutive day period, in violation of 4 Code of Colorado Regulations (CCR) 
723-6-6103(c)(II)(C) of the Commission’s Rules Regulating Transportation by Motor Vehicle (the 80 in 8 Rule).
3. On September 8, 2014, in Decision No. R14-1036, the Commission granted a Joint Motion to Approve Stipulation and Settlement Agreement filed by Metro Taxi and Staff. The Stipulation and Settlement Agreement (Settlement Agreement) suspended the entire civil penalty of $354,750.00 provided that for the following calendar year, Metro Taxi’s violations of the 80 in 8 Rule did not exceed 6 percent of the drivers’ audited hours of service. 
4. On November 17, 2014, Staff’s Audit report purports to indicate that Metro Taxi’s frequency of infraction violated the Settlement Agreement. Metro Taxi responded to this audit on December 2, 2014, claiming that “drivers’ ‘off-duty’ time was improperly included in hours of service totals resulting in erroneous findings of 80 in 8 Rule violations.”
 Staff responded to this contention by claiming that it was using the same standards as those employed in the underlying CPAN,
 namely that a driver was considered on-duty unless the driver took a break longer than eight hours.

5. Following Staff’s response, Metro Taxi (along with Freedom Cabs, Inc.; Union Taxi Cooperative; and Colorado Cab, LLC, doing business as Denver Yellow Cab) filed a Joint Petition for Declaratory Order Regarding the Interpretation of the 80 in 8 Rule on January 27, 2015, in Proceeding No. 15D-0060CP (the Declaratory Order proceeding). The Declaratory Order proceeding was assigned to Administrative Law Judge (ALJ) Robert Garvey. The filing of that Petition led to a stay in the instant proceeding through Decision No. R15-0149-I, issued February 10, 2015 in this proceeding.

6. On September 25, 2015, ALJ Garvey issued Recommended Decision 
No. R15-1043 in the Declaratory Order proceeding. ALJ Garvey determined that under Rule 6103(c)(II)(C):  (1) “off-duty” cannot be included in the calculation of a driver’s hours of service in any rolling eight consecutive day period; and (2) “off-duty” time is not limited only to periods when a driver is off duty for at least an eight consecutive hour period. 

7. Pursuant to § 40-6-109, C.R.S., the time period for filing exceptions to Recommended Decision No. R15-1043 expired without any party filing exceptions. Thus, Recommended Decision No. R15-1043 became the decision of the Commission.

8. Following ALJ Garvey’s Recommended Decision No. R15-1043, the stay in Proceeding No. 14G-0433CP was lifted by way of Decision No. R15-1142-I, issued October 23, 2015. Following the lifting of the stay, a procedural schedule was adopted, and a hearing was conducted before ALJ Adams on March 7 and 8, 2016.

9. Following the conclusion of the hearing, ALJ Adams issued Recommended Decision No. R16-0857 on September 16, 2016. In his Recommended Decision, ALJ Adams ordered that the civil penalty assessed by Decision No. R14-1036 “is not suspended,” and any remaining balance of the $354,750.00 assessed penalty be due and payable to the Commission within 90 days.

10. On October 20, 2016, Metro Taxi filed Exceptions to Recommended Decision No. R16-0857.

C. Joint Motion to Approve Stipulation and Settlement Agreement and to Waive Response Time
11. On April 10, 2017, Metro Taxi and Staff filed their Joint Motion to Approve Stipulation and Settlement Agreement and to Waive Response Time. On April 20, 2017, Staff filed a Notice of Errata in Stipulation and Agreement. The Settlement Agreement is attached to this Decision as Attachment A.
The terms of the Settlement Agreement include, but are not  limited to the following:  that Metro Taxi admits liability as to all the violations in the CPAN; that Metro Taxi agrees to comply with all Colorado and federal statutes and rules concerning drivers’ hours of service exceeding 80 hours in any rolling 8 consecutive day period, 4 CCR 723-6-6103(c)(II)(C); 

12. and that the public interest is served by requiring the payment by Metro Taxi of a civil penalty in the amount of $140,000.00.


13.
The terms of the Settlement Agreement also include in paragraph 3(e) that “Respondent agrees to work with Staff and Respondent’s engineers to confirm [that] Respondent will capture each driver’s hours of service per Commission Rules, as Staff has calculated the hours of service for at least 15 years.”


14.
The Joint Motion to Approve Stipulation and Settlement Agreement, as well as the Settlement Agreement itself, do contain provisions stating that if the Settlement Agreement is modified or not approved in its entirety, either Party, at that Party’s option, may withdraw from this Agreement by filing a notice with the Commission in this proceeding within seven days of entry of such Order.


15.
Additionally, Metro Taxi states in the Joint Motion that it will withdraw its Exceptions to Recommended Decision No. R16-0857 should the Commission approve the Settlement Agreement without modification.


16.
Based on the terms of the Settlement Agreement, the parties agree that reducing the civil penalty from $354,750.00 to $140,000.00 is appropriate and in the public interest.

D. Findings and Conclusions

17.
The Commission Rule that led to the issuance of the CPAN to Metro Taxi and that is at issue in this proceeding is Commission Rule 4 CCR 723-6-6103(c)(II)(C). This Rule states in pertinent part: 

Additionally, a motor carrier shall neither permit nor require a driver to drive, nor shall any such driver drive, in violation of any of the following: 

…

(C)
A driver shall not drive for a minimum period of eight consecutive hours after having been on duty 80 hours in any eight consecutive days. In no instance shall a driver’s hours of service exceed 80 hours in any rolling eight consecutive day period[.]
Staff’s interpretation of this Rule in this proceeding has been that a driver was considered 
on-duty unless the driver took a break longer than eight hours.


18.
In the Declaratory Order proceeding, ALJ Garvey determined:  (1) “off-duty” cannot be included in the calculation of a driver’s hours of service in any rolling eight consecutive day period; and (2) “off-duty” time is not limited only to periods when a driver is off duty for at least an eight consecutive hour period.


19.
The language in paragraph 3(e) of the Settlement — “as Staff has calculated the hours of service for at least 15 years”—is thus inconsistent with the Declaratory Order of 
ALJ Garvey (Recommended Decision No. R15-1043). Based on this inconsistency, we determine that this particular language is not in the public interest and shall therefore be stricken from the Settlement Agreement. As such, paragraph 3(e) of the Settlement Agreement shall now read: “Respondent agrees to work with Staff and Respondent’s engineers to confirm Respondent will capture each driver’s hours of service per Commission Rule.”


20.
With our amendment of that particular language of paragraph 3(e) of the Settlement Agreement, we find that the remainder of the Settlement Agreement is reasonable and in the public interest. 


21.
Finally, in the Joint Motion to Approve Stipulation and Settlement Agreement, as well as the Settlement Agreement itself, the parties stated that either may withdraw from the Settlement Agreement by filing a notice within seven days of entry of this Order and that Metro Taxi will withdraw its Exceptions to Recommended Decision No. R16-0857 should the Commission approve the Settlement Agreement without modification. Accordingly, Metro Taxi’s Exceptions to Recommended Decision No. R16-0857 shall be withdrawn seven days after entry of this Order unless either party files a written notice with the Commission objecting to the Settlement Agreement as modified by this Decision.


22.
Based on the foregoing, we grant, in part, and deny, in part, the Joint Motion to Approve Stipulation and Settlement Agreement and to Waive Response Time.
II. ORDER

A. The Commission Orders That:

1. Consistent with the discussion above, we grant, in part, and deny, in part, the Joint Motion to Approve Stipulation and Settlement Agreement and to Waive Response Time.

2. MKBS LLC, doing business as Metro Taxi and/or Taxis Fiesta’s Exceptions 
to Recommended Decision No. R16-0857 shall be withdrawn seven days after entry of this Decision unless either party files a written notice with the Commission objecting to the Settlement Agreement as modified by this Decision.

3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONER’S WEEKLY MEETING
April 26, 2016.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners

COMMISSIONER FRANCES A. KONCILJA CONCURRING IN PART AND DISSENTING IN PART.




III. COMMISSIONER FRANCES A. KONCILJA CONCURRING IN PART AND DISSENTING IN PART
1. The Commission should reject the settlement, because it is based on an outdated and improper interpretation of a Commission rule. Thus, it is inequitable and violates public policy for the Commission to accept the $140,000 settlement amount.

2. The “wars” over the hours of service and the 80 in 8 rule have cost the taxi industry and this Commission tens, perhaps hundreds of thousands of dollars of attorney fees as well as huge amounts of time of the Commission Staff (Staff), the Office of the Attorney General (whose departments have separately represented Staff and the Commission), two different Administrative Law Judges (ALJs), as well as the time of the taxi industry. This has gone on for almost three years.

3. The original settlement agreement entered into on September 8, 2014
 almost immediately generated new litigation with the filing of this penalty proceeding on November 7, 2014 requesting $374,500 from MKBS LLC, doing business as Metro Taxi and/or Taxis Fiesta (Metro) (Penalty Action).  The question: must a driver be off duty for at least 8 hours to avoid the limitation that a driver cannot drive for more than 80 hours in 8 days.

4. Almost immediately (on January 27, 2015 in Proceeding No. 15D-0060CP) the taxi industry, including Metro, filed a declaratory judgment action seeking guidance as to the 80 in 8 rule (Declaratory Action Order). The taxi industry won, with the ALJ concluding that Staff had been interpreting and implementing the rule improperly.  The ALJ issued his decision, Decision No. R15-1043 on September 25, 2015 finding that by the plain language of the rule, “‘off duty’ time is not limited to periods a driver is off duty for at least eight consecutive hours” 4 Code of Colorado Regulations 723-6-6103(c)(II)(C).”—see page 18 of the Declaratory Action Order.  No party appealed that Decision.  Therefore, it is controlling.  

I concur in striking the language from the settlement agreement for the reasons stated in the Decision.  However, I believe the Commission should reject the settlement and instead grant the exceptions.  It is inequitable and violates public policy to require payment of a 

5. penalty or settlement of that penalty assessment when there is a finding by the ALJ in the Declaratory Action that Staff has been calculating the rule improperly for years. 

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


FRANCES A. KONCILJA
________________________________
                                        Commissioner
� Recommended Decision No. R16-0857 at ¶ 16 (quoting Response to Staff’s Report Regarding Audit Ordered by Decision No. R14-1036, p. 3).


� Recommended Decision No. R16-0857 at ¶ 18 (quoting Staff’s Objection to Metro Taxi’s Response to Staff’s Report Regarding Audit Ordered by Decision No. R14-1036, p. 2).


� Settlement, p. 4.


� Joint Motion to Approve Stipulation and Settlement Agreement, p. 2, and Settlement Agreement, p. 6.


� Joint Motion to Approve Stipulation and Settlement Agreement, p. 3. 


� Settlement, p. 4.


� Appendix A to Decision No. R14-1036.
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