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I. BY THE COMMISSION

A. Statement

1. On April 3, 2017, Peerless Network of Colorado, LLC (Peerless) and Airus, Inc. (Airus), both wholly owned subsidiaries of Peerless Network, Inc. (PNI), filed for consideration of a joint Application (Joint Application).  The Applicants request Commission authority to complete an internal reorganization of their corporate structure that would create a holding company, Peerless Network Holdings, Inc. as the new parent company of PNI. Both Peerless and Airus hold Commission issued authorities to provide regulated telecommunications services.   The Applicants assert that no Colorado customers of either operating company will be affected by the transaction.

2. Based upon our review and consideration of the contents of the Joint Application, we affirm that the Commission does not have jurisdiction over the proposed internal reorganization.  The Application is therefore dismissed for lack of subject matter jurisdiction. 
B. Background and Procedural History

3. Through the Application, Applicants request Commission authority to complete an internal reorganization of the ownership structure of Peerless and Airus. Peerless and Airus are authorized by the Commission as competitive local exchange carriers and as interexchange carriers.
 

4. Applicants state that the reorganization will result in the addition of a holding company above PNI, the corporation that holds ownership of both Peerless and Airus. The Applicants state that the reorganization will not directly affect either Peerless or Airus and will have no material impact on their operations or on any Colorado user customers.  Peerless and Airus will continue as direct subsidiaries of PNI.  The Applicants further state that the reorganization will not result in any change in the ultimate ownership or control of PNI.  

5. The reorganization will not result in a transfer of operating authority or assets, and will not affect Peerless’ or Airus’ customers in Colorado. 

6. On April 4, 2017, notice of the application was provided to all persons, firms, or corporations interested in or affected by the grant or denial of the requested relief.  Interventions were due on or before May 4, 2017.  No interventions were filed.   

7. On April 10, 2017, Applicants filed a Letter Clarifying Application.  The letter stated that the joint applicants understood that the Commission’s jurisdiction for the transaction was limited to the jurisdictional authorities held by both Peerless and Airus. 

C. Findings and Conclusions
8. Commission authorization is required when “[t]he assets of a public utility, including any [CPCN] or rights obtained under any such certificate held, owned, or obtained by any public utility” are sold, assigned, leased, or transferred per §§ 40-5-105, 40-15-204, and 
40-15-303, C.R.S. 

9. Section 40-5-105(1), C.R.S., provides, in part: 

The assets of any public utility, including any certificate of public convenience and necessity or rights obtained under any such certificate held, owned, or obtained by any public utility, may be sold, assigned, or leased as any other property, but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe …

10. When Commission-issued authorities or regulated assets are at issue, the Commission has held that it has jurisdiction pursuant to § 40-5-105, C.R.S., over merger or transfer applications at the holding company level, as well as at the operating company level.
  Whether regulated assets or Commission-issued authorities are at issue in a transfer or merger is a fact-specific determination.  

11. In this instance, there is no transfer or merger proposed.  No Commission-issued authorities or assets of either Peerless or Airus are affected by the internal reorganization.  In addition, ownership of the operating company subsidiaries in Colorado will not change; i.e., PNI remains the parent company of both Peerless and Airus. 

12. The internal reorganizations such as the one described in the Application are outside of the Commission’s jurisdiction and do not require Commission approval.  The Application is dismissed for lack of subject matter jurisdiction over the internal reorganization. 

II. ORDER
A. The Commission Orders That:

1. The Joint Application for Approval of Internal Reorganization filed by Peerless Network of Colorado, Inc. and Airus, Inc. on April 3, 2017, is dismissed for lack of subject matter jurisdiction, consistent with the discussion above.  

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 10, 2017.
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� Peerless in Decision No. R08-0785, Proceeding No. 08A-170T, issued July 28, 2008.  Airus in Decision No. C09-1199, Proceeding No. 09A-658T, issued October 21, 2009. 


� See e.g., In the Matter of the Application of Public Service Company of Colorado for Commission Authorization for New Century Energies, Inc., to Merge with Northern States Power Company, for Extension �of the Current Regulatory Plan Which Includes an Earnings Sharing Mechanism, and for Such Other Relief as may be Appropriate or Necessary, Decision No. C99-1052, issued September 29, 1999, Proceeding No. 99A-377EG; In the Matter of the Application of Qwest Communications Corporation, LIC International Telecom Corp., USLD Communications, Inc., and U S WEST Communications, Inc., for Approval of the Merger of Their Parent Corporations, Qwest Communications International Inc. and U S WEST, Inc., Decision No. C00-0041, issued January 20, 2000 in Proceeding No. 99A-407T; In the Matter of the Application of Aquila, Inc. doing business as Aquila Networks – WPC and Aquila Networks – PNG, Black Hills Corporation, Aquila Colorado, LLC, Black Hills/Colorado Utility Company, Inc. and Black Hills/Colorado Utility Company, LLC for an Order Approving the Transfer of Control and Ownership of Aquila’s Public Utility Assets and Businesses in the State of Colorado, Decision No. C08-0204, issued February 29, 2008, Proceeding No. 07A-108EG; and, In the Matter of the Joint Application of Qwest Communications International, Inc., and CenturyLink, Inc., for Approval of Indirect Transfer of Control of Qwest Corporation, El Paso County Telephone Company, Qwest Communications Company, LLC and Qwest LD Corp., Decision No. C11-001, issued January 3, 2011 in Proceeding No. 10A-350T.
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