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I. BY THE COMMISSION

A. Statement

1. By this Decision, the Commission addresses outstanding motions, establishes additional discovery provisions, and amends the procedural schedule by setting additional deadlines.

B. Findings and Conclusions on Outstanding Motions 
2. On April 19, 2017, the Commission conducted a prehearing conference.  By Decision No. C17-0318-I, issued April 24, 2017, we memorialized the following decisions made at the prehearing conference:

a)
The remainder of the procedural schedule established in Decision 
No. C16-1148-I
 is vacated.

b)
The deadline for a Commission Decision is extended for an additional 90 days, or until September 13, 2017, pursuant to § 40-6-109.5(4), C.R.S.

c)
The City of Boulder (Boulder or City) shall file a Third Supplemental Verified Application no later than May 10, 2017.

d)
Direct Testimony Supporting the Third Supplemental Verified Application shall be filed no later than May 10, 2017.

e)
Answer Testimony Addressing the Third Supplemental Verified Application shall be filed no later than June 14, 2017.

f)
Rebuttal Testimony Supporting the Third Supplemental Verified Application and Cross-Answer Testimony Addressing the Third Supplemental Verified Application shall be filed no later than July 6, 2017.

g)
A hearing is scheduled for July 26 through August 4, 2017.

h)
Testimony filed before April 19, 2017 shall not be part of the evidentiary record at hearing, consistent with the discussion above.

i)
Discovery relating to Boulder’s Third Supplemental Verified Application shall be conducted in accordance with the Commission’s Rules.

3. During the prehearing conference, we discussed, but did not rule on, the outstanding motions filed in accordance with the case’s procedural schedule.  
4. At the conclusion of the prehearing conference, we agreed to continue our discussions on the outstanding motions at the Commissioners’ Weekly Meeting on April 26, 2017.  
1. Boulder’s Motion to Withdraw a Portion of its Application and Direct Testimony in Support Thereof; Motion to Strike Related Testimony of Intervenors; Motion to Postpone Consideration of Request for Waiver of Certain Data Privacy Rules, filed March 28, 2017.
5. Boulder asks the Commission to allow the City to withdraw its request for the findings related to its Gradual Departure Plan as stated in the Second Supplemental Verified Application. We grant this motion consistent with Decision No. C17-0318-I, issued April 24, 2017, which allows Boulder to file its Third Supplemental Verified Application and supporting testimony no later than May 10, 2017.
6. Boulder requests that, if the Commission grants Boulder’s request to withdraw the Gradual Departure Plan from its Second Supplemental Verified Application, the Commission strike the pre-filed Answer Testimony of intervenor witnesses responding to those withdrawn portions of the Application and the withdrawn Direct Testimony.  We deny this motion as moot.  Under Decision No. C17-0381-I, no testimony filed before April 19, 2017, will be part of the evidentiary record in this proceeding.
7. Finally, Boulder seeks to postpone the Commission’s consideration of Boulder’s request to waive the Data Privacy Rules.  Boulder states that it does not need the requested customer data until approximately 18 months before the time Boulder begins to operate its own electric distribution system because Boulder now proposes to have Public Service Company of Colorado (Public Service) continue to provide service to Boulder customers until the separation is complete. We deny this motion as moot.  Boulder’s Third Supplemental Verified Application can exclude any petitions for waivers that were included in the Second Supplemental Verified Application.
2. Public Service’s Motion to Dismiss for Lack of Subject Matter Jurisdiction, filed April 5, 2017.

8. Public Service argues that the Commission does not have jurisdiction to grant the relief requested by Boulder under its newly amended Separation Plan, which includes proposals to allegedly require Public Service to provide general contractor services and lending services.  Public Service further argues that, because Boulder’s amended Separation Plan is inextricably intertwined with Boulder’s “amended implementation plan,” no separation plan can be approved unless and until there is a workable implementation plan that is within the scope of the Commission’s jurisdiction. We deny this motion as moot because the Commission has allowed Boulder to file a Third Supplemental Verified Application and supporting testimony, and the Commission is no longer considering Boulder’s Second Supplemental Verified Application.
3. Public Service’s Motion Pursuant to Rule 1309 to Deem Boulder’s Application, as Modified by Its Rebuttal Testimony, an Amended Application Subject to Re-noticing, Intervention Period, and a New Statutory Deadline for Decision, filed April 5, 2017.

9. Public Service requests an order finding Boulder’s Second Supplemental Verified Application, as modified by its Rebuttal Testimony, a non-restrictive amendment to its application subject to re-noticing, a new intervention period, and a new statutory deadline for decision.  We deny this motion because we find that Boulder’s amendments to its Second Supplemental Verified Application as set forth in Boulder’s rebuttal testimony and other pleadings as of April 19, 2017, are restrictive.
 

4. Public Service’s Motion for Leave to File Surrebuttal, filed April 5, 2017.

10. In the event that the Motion to Dismiss and the Motion for Re-noticing are not granted, or are only granted in part, Public Service moves for leave to file surrebuttal testimony. Public Service states that it was prepared to file surrebuttal on Friday April 21, 2017.  We deny this motion consistent with Decision No. C17-0318-I, issued April 24, 2017.  All interveners may file answer testimony addressing Boulder’s Third Supplemental Verified Application no later than June 14, 2017.
5. IBM’s Motion to Dismiss; or, in the Alternative, Renotice Application and Deny Boulder’s Request for Waiver of Data Privacy Rules, filed April 5, 2017.

11. IBM Corporation (IBM) argues that Boulder’s Direct Case requests that the Commission exercise jurisdiction it does not have and fails to present a design-level plan and that its Rebuttal Case proposes an altogether new plan that still fails to ensure the adequacy and reliability of service to IBM.  We deny this motion as moot because the Commission has allowed Boulder to file a Third Supplemental Verified Application and supporting testimony, and the Commission is no longer considering Boulder’s Second Supplemental Verified Application.

IBM next argues that Boulder has done far more than restrictively amend its application with its Rebuttal Testimony.  According to IBM, Boulder’s requested relief has to be pieced together from the Rebuttal Testimony of multiple witnesses and is significantly different 

12. than the approvals Boulder sought in the Second Amended Verified Application.  IBM argues that procedural due process requires notice and an opportunity to be heard and that failure to require a new or amended application will materially prejudice the parties to this proceeding, including IBM. IBM argues that permitting Boulder’s Rebuttal Case to move forward will deprive IBM of the opportunity to analyze and respond to future design changes that impact the reliability and adequacy of service IBM receives.  We deny this motion consistent with Decision No. C17-0318-I, issued April 24, 2017. All interveners may file answer testimony addressing Boulder’s Third Supplemental Verified Application no later than June 14, 2017.

13. Finally, IBM requests that, if the Commission does not dismiss Boulder’s Application, the Commission should deny Boulder’s request for waiver of the Commission’s data privacy rules. IBM argues that Boulder has presented no evidence demonstrating why it needs the requested data to bill customers or for what other services it might require such data and that it has failed to provide the required elements for a rule waiver pursuant to Commission rules.  We deny this motion without prejudice consistent with Decision No. C17-0318-I, issued April 24, 2017.  IBM can file motions applicable to Boulder’s Third Supplemental Verified Application up to and including July 14, 2017, consistent with the procedural schedule as amended below.

C. Additional Discovery Provisions

14. Discovery served after 3:00 p.m. on a Friday shall be deemed served the following Monday.
D. Amended Procedural Schedule

15. We adopt the following procedural schedule, which includes additional procedural deadlines: 

	Filing of Third Supplemental Verified Application and Direct Testimony in Support of the Third Supplemental Verified Application
	May 10, 2017

	Filing of Answer Testimony Addressing Third Supplemental Verified Application 
	June  14, 2017

	Filing of Rebuttal Testimony in Support of the Third Supplemental Verified Application and Cross-Answer Testimony Addressing Third Supplemental Verified Application
	July 6, 2017

	Prehearing Motions
	July 14, 2017

	Settlement Deadline
	July 19, 2017

	List of Witnesses, Estimated Cross-Examination Times, and Hearing Exhibit List
	July 20, 2017



	Prehearing Conference
	July 21, 2017 


	Stipulated Facts 
	July 24, 2017

	Hearings
	July 26, 2017 through

August 4, 2017

	Statements of Position
	August 15, 2017

	Proposed Orders, Including Findings of Fact and Conclusions of Law, with Record Citations
	August 17, 2017

	Statutory Deadline for Commission Decision
	September 13, 2017


II. ORDER

A. It is Ordered That:
1. The Motion to Withdraw a Portion of its Application and Direct Testimony in Support Thereof; Motion to Strike Related Testimony of Intervenors; and Motion to Postpone Consideration of Request for Waiver of Certain Data Privacy Rules, filed by the City of Boulder on March 28, 2017, is granted in part, and denied in part as moot, consistent with the discussion above.

2. The Motion to Dismiss for Lack of Subject Matter Jurisdiction, filed by Public Service Company of Colorado (Public Service) on April 5, 2017, is denied as moot.
3. Motion Pursuant to Rule 1309 to Deem Boulder’s Application, as Modified by Its Rebuttal Testimony, an Amended Application Subject to Re-noticing, Intervention Period, and a New Statutory Deadline for Decision, filed by Public Service on April 5, 2017, is denied consistent with the discussion above.

4. The Motion for Leave to File Surrebuttal, filed by Public Service on April 5, 2017, is denied consistent with the discussion above.

5. The Motion to Dismiss; or, in the Alternative, Renotice Application and Deny Boulder’s Request for Waiver of Data Privacy Rules, filed by IBM Corporation on April 5, 2017, is denied consistent with the discussion above.

6. Discovery served after 3:00 p.m. on a Friday shall be deemed served the following Monday.
7. The following amendments to the procedural schedule established by Decision No. C17-0318-I, issued April 24, 2017, and the discussion above are adopted:

· Prehearing Motions shall be filed no later than July 14, 2017.

· Settlement Agreements shall be filed no later than July 19, 2017.

· Boulder shall confer with the parties and file a list of witnesses, estimated cross-examination times, and a hearing exhibit list no later than July 20, 2017.

· The parties shall submit a document identifying all stipulated facts no later than July 24, 2017.

· Post-hearing Statements of Position shall be file no later than August 15, 2017.

· Parties may file proposed orders, including findings of fact and conclusions of law, with record citations no later than August 17, 2017.

8. A prehearing conference in this matter is scheduled as follows:

DATES: 
July 26 through August 4, 2017

TIME:

1:00 p.m.

PLACE:  
Hearing Room 


Colorado Public Utilities Commission


1560 Broadway, Suite 250


Denver, Colorado

9. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
April 26, 2017.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




� Decision No. C16-1148-I was issued on December 15, 2016 in this proceeding.


� Commissioner Moser would deny this motion as moot.
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