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I. BY THE COMMISSION

A. Statement

1. By this Decision, the Commission vacates the procedural schedule established in Decision No. C16-1148-I, extends the statutory time limit for a Commission Decision in this matter for 90 days based on a finding of extraordinary circumstances pursuant to § 40-6-109.5, C.R.S., requires the City of Boulder (Boulder) to file a Third Supplemental Verified Application, adopts a revised procedural schedule for this Proceeding, establishes procedures concerning 
the presentation of evidence at hearing, and memorializes Boulder’s withdrawal of its Motion 
to Strike Staff’s Response to Public Service Company of Colorado’s (Public Service), and IBM Corporation’s (IBM) Motions for Re-Notice.

B. Procedural History
2. In this Proceeding, Boulder seeks approval of the transfer of assets and other related relief so that Boulder can create a municipal utility. 
3. On September 28, 2016, Boulder filed its Second Supplemental Verified Application. 
4. On November 17, 2016, the Commission deemed Boulder’s Second Supplemental Verified Application complete for purposes of § 40-6-109.5, C.R.S.
 The Commission also required Boulder to provide additional notice of the Second Supplemental Verified Application and allowed for an additional intervention period ending on December 30, 2016.

5. In Decision No. C16-1148-I, issued December 15, 2016, the Commission adopted a procedural schedule for this Proceeding that included a prehearing conference on April 19, 2017, with an eight-day evidentiary hearing scheduled to begin on April 26, 2017. Also included in Decision No. C16-1148-I were a March 30, 2017, deadline for the filing of rebuttal and 
cross-answer testimony and an April 5, 2017, deadline for all prehearing motions.

6. On March 30, 2017, Boulder filed rebuttal testimony that further amended its application. The parties disagree as to the scope of the changes made by Boulder to its Second Supplemental Verified Application in its rebuttal testimony, but there is no disagreement that Boulder’s rebuttal testimony altered the relief sought by Boulder in its Second Supplemental Verified Application.

7. Prior to the final prehearing conference, the following pleadings were filed by the parties:

· Boulder’s Motion to Withdraw a Portion of its Application and Direct Testimony in Support Thereof, Motion to Strike Related Testimony of Intervenors; and Motion to Postpone Consideration of Request for Waiver of Certain Data Privacy Rules;
· Public Service’s Motion to Dismiss for Lack of Subject Matter Jurisdiction;

· Public Service’s Motion Pursuant to Rule 1309 to Deem Boulder’s Second Supplemental Application, as Modified by Its Rebuttal Testimony, an Amended Application Subject to Renoticing, Intervention Period, and a New Statutory Deadline for Decision;
· Public Service’s Motion for Leave to File Surrebuttal; 

· IBM’s Motion to Dismiss; or, in the Alternative, Renotice Application and Deny Boulder’s Request for Waiver of Data Privacy Rules;
· Public Service’s Response to the City of Boulder's Motion to Withdraw a Portion of Its Application and Direct Testimony in Support Thereof; Motion to Strike Related Testimony of Intervenors; Motion to Postpone Consideration of Request for Waiver of Certain Data Privacy Rules;
· IBM’s Response to the City of Boulder's Motion to Withdraw, Strike, and Postpone;
· Boulder’s Response to Public Service's Motion to Dismiss for Lack of Subject Matter Jurisdiction;
· Boulder’s Response to IBM’s Motion to Dismiss;

· Boulder’s Response to IBM’s Motion to Deny Request for Waiver of Data Privacy Rules;
· Boulder’s Response to Public Service’s and IBM’s Motions for Re-Notice and IBM’s Motion for Leave to File Surrebuttal;
· Staff’s Response to IBM’s and Public Service’s Motions for Renotice; and
· Boulder’s Motion to Strike or, in the Alternative, for Leave to Reply, Motion to Shorten Response Time, and Reply to Staff's Response to Public Service's and IBM's Motions for Re-Notice.

8. A prehearing conference was convened on April 19, 2017, and the following findings and conclusions were rendered by the Commission.

C.
Findings and Conclusions

1. Extending the Time Limit for a Commission Decision
9. Section 40-6-109.5(4), C.R.S., gives the Commission the statutory authority to extend its decision deadline up to 90 additional days “under extraordinary circumstances”:

The commission, in particular cases, under extraordinary circumstances and after notice and a hearing at which the existence of such conditions is established, may extend the time limits specified in subsections (1) and (2) of this section for a period not to exceed an additional ninety days.
10. During the prehearing conference on April 19, 2017, Boulder expressly waived its right to the hearing contemplated by § 40-6-109.5(4), C.R.S., and consented to the 90-day extension of the time period for a Commission Decision based on a finding of extraordinary circumstances. No other parties objected to the waiver of the hearing, finding of extraordinary circumstances, or the 90-day extension.

11. Based on the foregoing, the Commission finds that extraordinary circumstances exist to extend the deadline for a Commission decision herein for an additional 90 days pursuant to § 40-6-109.5(4), C.R.S. The deadline for a Commission Decision is now September 13, 2017. 
2. Vacating Procedural Schedule, Requiring Boulder to File a Third Supplemental Verified Application, and Establishing New Procedural Schedule and Hearing Procedures

12. The Commission finds that Boulder has altered the relief it sought in this Proceeding. The modifications made by Boulder to its Second Supplemental Verified Application—as proposed by its motions and explained in rebuttal testimony filed before the April 19, 2017, prehearing conference—are so substantial that it would potentially prejudice intervening parties to hold a hearing as previously scheduled. We therefore vacate the remainder of the procedural schedule established by Decision No. C16-1148-I. 

13. In order to ensure intervening parties have adequate clarity as to the relief Boulder seeks, Boulder shall file a Third Supplemental Verified Application consistent with its Motion to Withdraw a Portion of its Application and Direct Testimony in Support Thereof filed on March 27, 2017 and its rebuttal testimony filed on March 30, 2017. The Third Supplemental Verified Application shall be submitted no later than May 10, 2017. 

14. Based on Boulder’s amendment of its Application, we establish the following filing deadlines: 

· Boulder’s Direct Testimony Supporting the Third Supplemental Verified Application shall be filed no later than May 10, 2017.

· Answer Testimony Addressing the Third Supplemental Verified Application shall be filed no later than June 14, 2017,

· Rebuttal Testimony Supporting the Third Supplemental Verified Application and Cross-Answer Testimony Addressing the Third Supplemental Verified Application shall be filed no later than July 6, 2017.
15. The hearing in this matter is rescheduled for July 26, 2017 through August 4, 2017.
16. The procedural schedule set forth above is contingent on Boulder’s Third Supplemental Verified Application being consistent with Boulder’s requests for relief in this Proceeding filed as of April 19, 2017.

17. Additionally, the Commission establishes the following procedures concerning hearing exhibits given that direct, answer, rebuttal, and cross-answer testimony has already been filed by numerous parties in this Proceeding. With respect to pre-filed written testimony, the evidentiary record will include the Direct Testimony in Support of the Third Supplemental Verified Application, the Answer Testimony Addressing the Third Supplemental Verified Application, the Rebuttal Testimony in Support of the Third Supplemental Verified Application, and the Cross-Answer Testimony Addressing the Third Supplemental Verified Application, 
as well as any further testimony the Commission may order in the future. Pre-filed testimony 
and associated attachments should be titled and numbered accordingly. Testimony filed before April 19, 2017, shall not be part of the evidentiary record at hearing.

18. Discovery relating to Boulder’s Third Supplemental Verified Application shall be conducted in accordance with the Commission’s Rules.

3. Withdrawal of Boulder’s Motion to Strike Staff’s Response to Public Service’s and IBM’s Motions for Re-Notice
19. During the final prehearing conference on April 19, 2017, Boulder verbally withdrew its Motion to Strike Staff’s Response to Public Service’s and IBM’s Motions for 
Re-Notice.  We hereby confirm that Boulder’s Motion to Strike Staff’s Response to Public Service’s and IBM’s Motions for Re-Notice has been withdrawn.
II. ORDER

A. It is Ordered That:

1. The remainder of the procedural schedule established in Decision No. C16-1148-I is vacated.

2. The deadline for a Commission Decision is extended for an additional 90 days, or until September 13, 2017, pursuant to § 40-6-109.5(4), C.R.S., consistent with the discussion above.
3. The City of Boulder (Boulder) shall file a Third Supplemental Verified Application, consistent with the discussion above, no later than May 10, 2017.

4. Direct Testimony Supporting the Third Supplemental Verified Application shall be filed no later than May 10, 2017.

5. Answer Testimony Addressing the Third Supplemental Verified Application shall be filed no later than June 14, 2017.

6. Rebuttal Testimony Supporting the Third Supplemental Verified Application and Cross-Answer Testimony Addressing the Third Supplemental Verified Application shall be filed no later than July 6, 2017.

7. A hearing is scheduled in this matter as follows:


DATES:
July 26 through August 4, 2017


TIMES:
9:00 a.m. to 5:00 p.m.


PLACE:
Hearing Room A



Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

8. Testimony filed before April 19, 2017 shall not be part of the evidentiary record at hearing, consistent with the discussion above.

9. Discovery relating to Boulder’s Third Supplemental Verified Application shall be conducted in accordance with the Commission’s Rules.

10. The withdrawal of Boulder’s Motion to Strike Staff’s Response to Public Service’s and IBM’s Motions for Re-Notice is acknowledged.
11. This Decision is effective upon its Mailed Date.

B. ADOPTED IN PREHEARING CONFERENCE
April 19, 2016.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




� Decision No. C16-1053-I, issued November 17, 2016.


� Id.
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