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I. BY THE COMMISSION

A. Statement

1. By this Decision, we deny the Motion to Strike Portions of Eugene Shlatz’s Testimony (Motion to Strike) filed by the City of Boulder (Boulder or City) on March 6, 2017.  
B. Boulder’s Motion to Strike
2. On March 6, 2017, Boulder filed the Motion to Strike portions of the testimony of Eugene Shlatz, filed on behalf of IBM Corporation (IBM). Mr. Shlatz is a Director in Navigant Consulting’s Energy Practice.  In the executive summary, Mr. Shlatz states that he addresses how Boulder’s proposal would affect the reliability of electric service to IBM’s campus in Boulder.  He concludes that Boulder has not demonstrated that it is operationally ready to serve IBM, and that Boulder has not demonstrated that it can or will maintain the same level of service reliability to IBM that exists today.  Mr. Shlatz ultimately concludes that the Commission should allow Public Service Company of Colorado (Public Service) to retain ownership of Substation F and that IBM should be allowed to remain a customer of Public Service. 

3. Boulder seeks to strike two sections of Mr. Shlatz’s testimony:

· Section V, which addresses Boulder’s plan to transition to 100 percent renewable energy supplies and how that might affect the reliability of Boulder’s electric distribution system;  and 

· Section VI, which addresses the technical and financial assumptions Boulder used to support its application.

4. According to Boulder, the Commission should strike Section V because it inappropriately relies on Boulder’s publically-available Financial Forecast Tool (the Model)
 to “inject speculative claims about Boulder’s long-term renewable goals.”
  Boulder argues that its long-term renewable and distributed energy goals are outside the scope of the Second Supplemental Application filed on September 28, 2016, and beyond the Commission’s jurisdiction.  Boulder also asks the Commission to strike Attachment ELS-6, which is output from the Model. 

5. As to Section VI, Boulder objects to Mr. Shlatz’s use of the Model to opine on Boulder’s projected operation and maintenance expenses, the rates of other utilities, Boulder’s future load forecast, Boulder’s capital forecasts, and wholesale power assumptions for Boulder’s 100 percent renewable generation scenario.
  According to Boulder, its future costs and long-range renewable goals are not for the Commission’s consideration in this Proceeding.
C. IBM’s Response to the Motion to Strike

6. On March 20, 2017, IBM responded to Boulder’s Motion to Strike.  IBM argues that the Commission should not strike any of Mr. Shlatz’s testimony because he was merely responding to statements in Boulder’s direct testimony about the City’s renewable energy goals and financial fitness to operate a municipal utility. According to IBM, the Commission can address Boulder’s future renewable generation and financial fitness under the “public interest standard” as stated in the Boulder District Court decision in City of Boulder v. Pub. Utils. Comm’n, Case No. 14CV30047 (2015).  IBM also argues that the Commission, under City of Fort Morgan v. Pub. Utils. Comm’n, 159 P.3d 87 (Colo. 2007), can and must address whether Boulder will be able to provide reliable electric service to IBM. 

D. Findings and Conclusions  
7. Under § 40-6-101(4), C.R.S., the Commission is not strictly bound by the Rules of Evidence.  As stated in Rule 1501(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the Commission may receive and consider evidence not admissible under the Rules of Evidence, if the evidence possesses reliable probative value. The Commission can also find that objections to evidence go to the weight of the evidence, not its admissibility. 

8. We find nothing prejudicial in Mr. Shlatz’s testimony.  Boulder raised the issue of its renewable energy goals and its financial fitness to operate a municipal utility in its Second Supplemental Application and in its own direct testimony.
  IBM is thus entitled to respond to issues raised in Boulder’s testimony through its answer testimony.

9. Further, we find that the question of whether ratepayers in Boulder will continue to receive safe, reliable, and affordable service under Boulder’s proposal is a factual question squarely before the Commission in this Proceeding.  

10. We therefore deny Boulder’s Motion to Strike.  Boulder can address Mr. Shlatz’s testimony and assertions in its rebuttal testimony. 
II. ORDER

A. It Is Ordered That:

1. The Motion to Strike Portions of Mr. Eugene Shlatz’s Testimony filed on Behalf of IBM Corporation, filed by the City of Boulder on March 6, 2017, is denied consistent with the discussion above. 
2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 29, 2017.
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� See https://bouldercolorado.gov/energy-future/financial-forecasting-tool.


� Boulder Motion to Strike at 5.


� Id. at 9.


 	� Transition to renewables: Second Supplemental Verified Application pp. 9, 37, 38; Direct Testimony of Heather Bailey, pp. 26, 33, 39.  Reliability:  Second Supplemental Verified Application, pp. 8, 10, 18, 35, 38; Direct Testimony of Heather Bailey, pp. 26, 28, 31, 33-34, 39;  Direct Testimony of Thomas A. Ghidossi, pp. 27, 28; Direct Testimony of Steven D. Catanach,  pp. 12, 13, 19, 22.  Financial fitness: Direct Testimony of Heather Bailey, p. 67; Direct Testimony of Robert W. Eichem (all)
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