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I. INTRODUCTION
1. The pending motion to disqualify Commissioner Moser is based on a single issue, limited to this proceeding:

Does my past employment with Black Hills from March, 2011, through September, 2014, require that I recuse myself from further participation in this 2016 rate case proceeding?
A. Background
2. On May 3, 2016, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) filed Advice Letter No. 721 (based on a 2015 test year), its supporting Tariff information and its Witnesses’ written testimony, for the principle purpose of increasing the rates for all rate schedules contained in the Company’s Colorado P.U.C. No. 9 Tariff for electric service, docketed as Proceeding No. 16AL-0326E (2016 Rate Case).  The sitting Commissioners at the time suspended the proposed effective date of June 5, 2016, for the statutory 210 days, and a hearing was held on the proposed rates.  The Commission issued its final decision, Decision No. C16-1140, on December 19, 2016, with Commissioner Koncilja concurring in part and dissenting in part.

3. On January 9, 2017, Chairman Ackermann and I were sworn in as Commissioners, based on Governor Hickenlooper’s January 4, 2017, announcement of our appointments to the Colorado Public Utilities Commission (Commission). 
4. Also, on January 9, 2017, Black Hills filed both its Application for Rehearing, Reargument or Reconsideration and a Motion to Disqualify Commissioner Frances A. Koncilja from further participation in this 2016 Rate Case.
5. On January 11, 2017, at our first Commission Weekly meeting with all three Commissioners in attendance, both Chairman Ackerman and I verbally disclosed whether there were any pending proceedings that would warrant our recusal.  I indicated then that there were no pending proceedings that warranted my recusal because there were no pending proceedings before the Commission in which I was involved, in any manner.  As a matter of completeness and out of courtesy to allow parties to verify the verbal statements, I subsequently caused to be filed a written letter of disclosure
 which letter was dated January 17, 2017, and filed in all pending proceedings of any of my past regulatory employers or clients.
6. On March 17, 2017, Pueblo County filed a “Motion to Disqualify” me from participation in this proceeding, along with five attachments.
  The motion alleges that based upon my past employment with Black Hills, I have a statutory duty to disqualify myself from the 2016 Rate Case proceeding.

7. Black Hills filed a response opposing the Motion on March 31, 2017.
 
B. Disqualification Standards
8. Two statutes govern the current situation:  C.R.S. § 40-6-123 Standards of Conduct and C.R.S. § 40-6-124 Disqualification.  The relevant portions of these two statutes are set forth below:

a.
C.R.S. § 40-6-123 Standards of Conduct.  (1)  Members and staff of the commission shall conduct themselves in such a manner as to ensure fairness in the discharge of the duties of the commission, to provide equitable treatment of the public, utilities, and other parties, to maintain public confidence in the integrity of the commission’s actions, and to prevent the appearance of impropriety or of conflict of interest.  The standards set forth in this section apply at all times to the commissioners, to their staff, including administrative law judges, and to parties under contract with the commission for state business. …. 

b.
C.R.S. § 40-6-124 Disqualification. [Commissioners] shall disqualify themselves in any proceeding in which their impartiality may reasonably be questioned, including, but not limited to, instances in which they:
(a)
Have a personal bias or prejudice concerning a party;

(b)
Have served as an attorney or other representative of any party concerning the matter at issue, or were previously associated with an attorney who served during such association, as an attorney or other representative of any party concerning the matter at issue;

(c)
Know that they or any member of their family, … has any interest that could be substantially affected by the outcome of the proceeding; or 

(d)
Have engaged in conduct which conflicts with their duty to avoid the appearance of impropriety
 or of conflict of interest.

9. “Impartiality’ has been defined to mean the lack of bias for or against any party to a proceeding.  Further, any supporting affidavits must state actual facts and statements evidencing impartiality or bias.

C. The Standards for Disqualification have Not Been Met
10. Pueblo County attached an affidavit to its motion, but it does not allege conduct or statements or any specific facts that evidence impartiality or bias.  Markuson’s Affidavit sets forth no facts which indicate personal knowledge of bias or impartiality on my part.  Instead, the Affidavit reiterates the allegations contained in Pueblo County’s Motion.  Such affidavit is insufficient, as a matter of law.
11. Pueblo County alleges that my impartiality may reasonably be questioned based solely upon my past employment with Black Hills (March, 2011 through September, 2014).
  Pueblo County erroneously assumes that I will be biased and impartial given my involvement in regulatory proceedings in 2012 and 2013 and my knowledge, supervision, and involvement in a past rate case for Black Hills (Proceeding No. 14AL-0393E) (the 2014 Rate Case).  This 2014 Rate Case was “still in progress” at the time I left Black Hills.
  Pueblo County argues that the mere fact of my employment creates a statutory duty to disqualify myself from this pending 2016 Rate Case proceeding.
  Such conclusion is directly contrary to law and demonstrates a misunderstanding of the purpose and the structure of a rate case.

12. Specifically, Pueblo County cites the following as grounds for my recusal:

· That during my past employment with Black Hills, in 2012 and 2013, 
I was involved in a Phase II rate case (Proceeding No. 12AL-1052E), 
and Black Hills’ resource planning proceedings (Proceedings 
Nos. 13A-0445E)(consolidated);

· That during my past employment through September, 2014, I was employed throughout substantially all of Black Hills’ previous 2014 rate case;
· That during my past employment through September, 2014, I was a supervisor of three employees whom were key witnesses in this 2016 Rate Case,
  and 
· That during the past 2014 rate case, I was a Vice President for Black Hills, until my departure in September, 2014.
13. None of the above concerns require recusal in this pending proceeding for these reasons:

a.
Primarily, the interest that triggers disqualification must relate to the subject matter of the litigation, or be of a pecuniary interest in the outcome of the litigation.
  The statute, § 40-6-124, C.R.S., clearly refers to the “matter at issue” which in this case would be the “matters at issue” in the 2016 Rate Case.  

i.
There are no “matters at issue” in the 2016 Rate Case that 
I was involved in requiring disqualification in accordance with 
§ 40-6-124(b), C.R.S.’s reference to “having served as an attorney or other representative of any party concerning the matter at issue, or were previously associated with an attorney who served during such association, as an attorney or other representative of any party concerning the matter at issue.”  I wasn’t an attorney or other representative, or associated with an attorney representing a party, in the 2016 Rate Case.  I was not involved in the 2016 Rate Case.

ii.
In addition, there are no “matters at issue” in the 2016 Rate Case that I was involved in because of my prior involvement in cases that were litigated between 2011 and the end of 2014.  This is because rate cases are not “retroactive” in nature; rate cases are “forward looking.”  

iii.
In a rate case, every matter at issue is unique to that case based on its specific facts.  In a rate case, the utility bases its request for cost recovery on the most recent historical test year.  The Company proposed a 2015 test year, setting forth its costs during the test year as a guide for the Commission to use in determining “what costs” and “what level of costs” are likely to occur in the future.  This forward-looking process, based on a view of the past with adjustments or predictions of future costs, allows the Commission to set rates at a level going forward that allows the utility an opportunity to recover its costs that are prudently incurred.

iv.
As already stated, I was not a part of the 2016 Rate Case.  I also was not involved in any of Black Hills’ proceedings during the 4th quarter of 2014, or for any of 2015 or 2016, as my employment with Black Hills ended over two and a half years ago.  Accordingly, Pueblo County’s argument that I had detailed knowledge and intimate involvement in a previous rate case proceeding does not lead to disqualification.  Pueblo County is required to show, and has failed to show, that I was involved in the pending matter and had some knowledge or supervision over matters at issue in the 2016 Rate Case.  The record is clear that I had no involvement of any kind in the 2016 Rate Case.

b.
Second, mere past employment does not give rise to a requirement to disqualify oneself.  The Colorado Code of Judicial Conduct (citing Ethics Opinion Colo. J.E.A.B. Op. 06-05) recommends “typically a one year period” after representation has ended before a judge should hear cases where the representation has ended or when the judge’s attorney or other members of the firm are to appear before the judge who will decide the issues before the Court.  As already stated, I have not worked for or on behalf of Black Hills for over two and a half years. 

c.
While employed by Black Hills, I had the following titles:  
(1)
Vice President of Regulatory Services:  5/2014 to 9/30/2014; 

(2)
Vice President of Regulatory Services and Resource Planning:  10/2012 to 5/2014; 
(3)
Vice President of Electric Regulatory Services and Sr. Corp. Counsel:  10/2011 to 10/2012; and 
(4)
Senior corporate counsel:  3/14/2011 to 10/2011.

d.
During my employment tenure at Black Hills, for a period of time during that tenure, I did supervise two of the witnesses
 who testified in the 2016 Rate Case.  I supervised Mr. Gray from 10/2011 through 9/30/2014 and Mr. Stoffel from 10/2012 through 9/30/2014.

e.
Being either a past supervisor of some of the witnesses or simply knowing some of the witnesses is not sufficient grounds to disqualify me as a decision-maker.  The law is clear that more is required than to establish a mere relationship.
  Pueblo County makes an allegation that is devoid of any facts that establish bias or impartiality based on the past supervisory relationship of 2 of the 12 Black Hills’ witnesses and makes no argument regarding how knowing witnesses constitutes bias or impartiality.  Further, Pueblo County does not even attempt to demonstrate that either the supervisory relationship or knowing some of the witnesses has any bearing on the 2016 Rate Case.

e.
Pueblo County’s reference to past cases being at issue, because I was involved in a past proceeding wherein a past Commission approved the acquisition of resources, is a misstatement of law and fact.  The issues in the 2016 Rate Case revolved around “what level of fair and reasonable rates should be established going forward, that allows the utility an opportunity to recover the cost of its investments, plus a fair return.”  There is no dispute that a prior Commission, not me, approved the resources that Black Hills was allowed to own and build.
f.
I readily admit that I have rate case experience and knowledge.  I was part of the litigation team that litigated U S WEST’s Communications, Inc.’s
 final fully litigated rate case in Colorado, filed in the late 80s.  During the 90s, I helped litigate rate cases for U S WEST filed not just in Colorado but also rate cases filed in other states as well.  While employed by Black Hills, I was involved in the two past rate proceedings in Colorado referenced above (the 2014 Rate Case) and a Phase II rate case proceeding (Proceeding No. 12AL-1052E), as well as being involved in two of the Company’s rate cases filed in South Dakota and Wyoming.  During my career, I have participated in multiple “rate case seminars” in order to better understand the legal, economic, policy and accounting concepts that are required parts of rate cases.  Having rate case experience does not disqualify one from being a Commissioner; rather, what it does do is allow for more knowledgeable decision-making in carrying out one’s duty to preside as a Commissioner in these types of cases.   My past experience should not be viewed as bias or an inability to be impartial; rather, it should be viewed as a valuable asset in understanding and issuing decisions regarding the highly complex matters heard by the Commission, including rate cases.

g.
I cannot ignore my past experiences, nor change them.  Applying a similar standard under 28 U.S.C. §455 applicable to federal judges, it was recognized:

Judges inevitably bring their personal experiences to the bench.  “Judges are human; like all humans, their outlooks are shaped by their lives’ experiences.  It would be unrealistic to suppose that judges do not bring to the bench those experiences and the attendant biases they may create.  A person could find something in the background of most judges which in many cases would lead that person to conclude that the judge has a “possible temptation” to be biased.  But not all temptations are created equal.  We expect—even demand—that judges rise above these potential biasing influences, and in most cases we presume judges do.”
 
14. The law does not allow Pueblo County to presume that because I once worked for a company, that somehow I will be biased in favor of that company.  The law requires that there be facts that demonstrate bias and an inability to be impartial:  “The disqualification decision must reflect not only the need to secure public confidence through proceedings that appear impartial, but also the need to prevent parties from too easily obtaining disqualification of a judge, thereby potentially manipulating the system for strategic reasons, perhaps to obtain a judge more to their liking.”

15. What the law does allow, and in fact requires, is that “in the absence of a valid reason for disqualification relating to the subject matter of the litigation, the trial judge has the duty of presiding over the case.
  Further, “unless a reasonable person could infer that the judge would in all probability be prejudiced against the petitioner, the judge’s duty is to sit on the case.”

II. ORDER
A. It Is Ordered That:
1. Based on the above, Pueblo County has not met its burden to show that either of the two statutes governing the disqualification of a Commissioner has been triggered because it has not provided the requisite facts required to show a valid reason for disqualification relating to the subject matter of the 2016 Rate Case.  Accordingly, I have a statutory duty to continue to participate in this matter, and preside as one of the three Commissioners on Black Hills/Colorado Electric Utility Company, LP’s  Application for Rehearing, Reargument, or Reconsideration.  Thus, the Motion of Pueblo County is denied consistent with the discussion above.
2. This Decision is effective on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WENDY M. MOSER
________________________________
                                          Commissioner




� Disclosure letter attached as Exhibit E to Pueblo County’s Motion.


� Pueblo County indicated that its motion was opposed by Energy Outreach Colorado, Lafarge/Holcim (US), Inc. and Black Hills Energy, and that the remaining intervenors (Office of Consumer Counsel, Staff of the Commission, and the Public Intervenors (the City of Pueblo, the Board of Water Works of Pueblo, and the Fountain Valley Authority)) all take no position on the motion.  The five attachments to the motion include the following exhibits:  A. Markuson Affidavit; B. Copy of Moser LinkedIn Profile; C. Compiled Statements of Qualification (Stoffel, Gray and Burke); D. City of Pueblo Resolution; and E. Moser Commission Disclosure Letter.


� On April 3, 2017, Black Hills filed an Errata Notice correcting a reference on page 1 of its motion from “2015” to “2014”.


� There does not have to be actual impropriety; the duty is to avoid the appearance of impropriety.


� Republican Party of Minn. v. White, 536 U.S. 765, 779 (2002); In re Goellner, 770 P.2d. 1387 (Colo. App. 1989).


� Motion, pg. 1.


� Proceeding No. 14AL-0393E, final decision, Decision No. C14-1504, issued December 10, 2014.  No aspect of the decision was appealed by any party, and the deadline to file an appeal has expired.  


� Motion, pg. 3.


� Mr. Burke was a peer of mine, not an employee that I supervised.  As explained infra, I did supervise Mr. Gray and Mr. Stoffel during parts of my tenure at Black Hills.


� Kubat v. Kubat, 238 P.2d 897 (1951).


� Rate cases are for the purpose of determining a company’s general level of rates, and the determination of specific rates or rate relationships.  Allowing the utility a “fair return” is a complex process based on historical precedent in the United States, involving five criteria which include a rate level sufficient to:  (1) attract capital; (2) encourage consumer rationing; (3) promote managerial efficiency; (4) encourage rate-level stability and predictability; and (5) provide fairness to investors.  For a full explanation of rate cases, see “Principles of Utility Rates”, 2nd Edition 1988, by Bonbright, Danielsen, and Kamerschen.


� On information and belief, Black Hills had 12 witnesses that testified on its behalf in the 2016 Rate Case, 5 of whom I have never met.


� Schupper v. People, 157 P.3d 516 (Colo. 2007).  “…., the closeness of the relationship and its bearing on the underlying case (the matter at issue) must be established.”  


� U S WEST Communications, Inc. (U S WEST) was acquired by Qwest Communications, Inc. who was then subsequently acquired by CenturyLink Communications, LLC, which operates in states throughout the United States, including the prior “14 state territory” of U S WEST.


� Del Vecchio v. Illinois Department of Corrections, 31 F.3d 1363 (7th Cir. 1994) (en banc).


� In re Allied Signal, 891 F.2d at 970 (emphasis in original); Santiago v. Ford Motor Co., 206 F. Supp. 2d 294, 296 (D.P.R; 2002).


� Blades v. DaFoe, 666 P.2d 1126 (Colo. App. 1983), rev’d on other grounds, 704 P.2d 317 (Colo. 1985).


� Moody v. Corsentino, 843 P.2d 1355, 1374 (Colo. 1993), citing Smith v. District Court, 629 P.2nd 1055, 1056 (Colo. 1981).
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