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I. BY THE COMMISSION

A. Statement

1. On February 8, 2017, pro se Complainant, Mr. Mitchel Sparer, filed exceptions to Decision No. R17-0051 (Recommended Decision). Mr. Sparer takes exception to factual findings and legal conclusions of the Administrative Law Judge (ALJ) in the Recommended Decision: 1) regarding whether the tow invoice contained the requirements necessary pursuant to Rule 6509(a) of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6; and 2) claiming the ALJ, in error, made conclusions based on Rule 6509(d), 4 CCR 723-6, but failed to consider the requirements and application of Rule 6509(c).  We grant the exceptions and remand the proceeding to the assigned ALJ to render necessary findings of fact and conclusions of law.

B. Background
2. On August 26, 2016, Mr. Sparer filed a formal complaint (Complaint) against MAXX Auto Recovery, Inc., doing business as MAXX Fleet Service (MAXX or Respondent).  The Complainant alleged that his trailer was taken by MAXX without notice, without proper authorization, and without due process of law. 

3. Respondent and or Respondent’s attorney requested three continuances of the hearing date which were granted.  The hearing finally took place on December 8, 2016, at which point the storage fees for Mr. Sparer’s vehicle were $4580.00

4. In response to the Commission’s August 30, 2016, Order to Satisfy or Answer, on September 15, 2016, MAXX responded to the Complaint in a letter signed by Vice President, Juliana Hand.
  Through its letter, Respondent denied Mr. Sparer’s claims and stated that the July 11, 2016, tow of Mr. Sparer’s trailer did not violate Commission rules or Colorado law.  Due to multiple requests
 from the Respondent, and failure of the Respondent to confer with Mr. Sparer, the evidentiary hearing was ultimately held on December 8, 2016.  
Mr. Sparer appeared pro se; Respondent was represented by counsel.  After the evidentiary record was closed, parties filed statements of position.  

5. At the hearing conducted on December 8, 2016, counsel for respondent took the position that constitutional rights of due process do not apply to these proceedings. 

6. Through his Recommended Decision, the ALJ transmitted the record of the proceeding, containing the ALJ’s findings of fact and conclusions thereon.  The ALJ concluded that Complainant failed to prove by a preponderance of the evidence that his utility trailer was towed by Respondent on July 11, 2016, in violation of any Colorado statutes or Commission rules. 

7. On February 8, 2017, Mr. Sparer timely filed exceptions.  Mr. Sparer claims that the ALJ erred in his findings, or lack thereof, regarding Rules 6509(a) and 6509(c), 4 CCR 
723-6.  

Regarding Rule 6509(a), Mr. Sparer disputes the ALJ’s findings that the tow invoice provided by MAXX contains the necessary elements required by the rule, including a signature of the tow operator; the name, address, and telephone number of the authorizing agent; and the signature of the tow operator.  Further, Mr. Sparer takes issue with the ALJ’s findings 

8. regarding a required listing of the trailer’s contents.  The ALJ found that Mr. Sparer did not prove by a preponderance of the evidence that there were contents in the trailer that could be inventoried at the time of the tow.

9. Mr. Sparer further argues “most significantly” that the ALJ refers to Rule 6509(d) when Mr. Sparer states he never cited this rule.  Mr. Sparer states that, at hearing, he cited Rule 6509(c) that requires the towing operator “shall provide a charge notification card to the owner … if such person is on the property.”  Mr. Sparer further states that the towing operator “never attempted to discern if [Mr. Sparer] was on the property”
 for purposes of this rule.

10. Mr. Sparer states in his exceptions that he did not need a transcript, and no transcript of the December 8, 2016, hearing was requested.  

11. Mr. Sparer stated that he was a “poor person” who used the towed utility trailer to make a living and without it, he earns less money.  (See Paragraph 24 of Recommended Decision).

C. Findings and Conclusions

Pursuant to §§ 40-6-113(2) and (3), C.R.S., any party seeking to reverse, modify, or annul a recommended decision shall notify the official reporter of the parts of the transcript of the proceeding for preparation, and shall pay for the preparation of the transcript.  If no transcript is filed pursuant to the provisions in § 40-6-113, C.R.S., the Commission conclusively presumes that the basic findings of fact of the hearing officer are complete and accurate. § 40-6-113(4), C.R.S.  Nevertheless, pursuant to § 40-6-101(1), C.R.S., the Commission is instructed to 

12. “conduct its proceedings in such a manner as will best conduce the proper dispatch of business and the ends of justice.”

13. The exceptions raised by Mr. Sparer regarding Rules 6509(a) and (c) rely on specific findings of fact.  Rule 6509(a) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, requires that the tow invoice “shall” contain 15 categories of information. 

14. Rule 6509(c) requires in relevant part: 

Towing carriers shall provide a charge notification card to the owner ... of the motor vehicle to be towed if such person is on the property prior to or after commencement of the tow of the vehicle but before the vehicle has been towed off the property….  

15. Regarding Rule 6509(a), the ALJ concluded that these elements are included within the tow invoice, relying in part on evidence presented at hearing by Ms. Julianna Hand.  Recommended Decision at ¶¶ 28-32.  In addition, the ALJ determined that “[s]ubstantial evidence in the record as a whole supports a finding, and the ALJ concludes, that the errors [in the towing invoice] were insubstantial typographical errors that were reasonably explained by evidence in the record.” Recommended Decision at ¶ 57. 

16. The record and Recommended Decision in this proceeding raise concerns for the Commission, particularly regarding what constitutes sufficient compliance by Towing Carriers with the Commission’s Towing Rules.  While determining compliance with Rule 6509(c) is our primary concern, the Respondent has been granted substantial leeway by the ALJ regarding compliance with the relevant rules at issue in this matter.   It is a clear and consistent expectation of the Commission that Towing Carriers abide by the strict letter of our rules.

17. With respect to Complainant’s arguments regarding Rule 6509(c), we agree with Mr. Sparer that the ALJ did not make findings regarding this rule in his Recommended Decision.  In addition, and although it may have been discussed at the December 8, 2016, hearing and by the parties in pleadings, the ALJ makes no finding of fact regarding whether Mr. Sparer was “on the property” in his Recommended Decision “prior to or after commandment of the tow” as required to apply Rule 6509(c).  

18. Without a transcript, this Commission cannot revise, modify, or annul the ALJ’s findings of fact and must view these findings as “complete” when it reviews the current requests in exceptions. § 40-6-113(4), C.R.S.  This includes, without limitation, findings of fact that the ALJ found supportive that all elements required in Rule 6509(a) were included in the towing invoice. Absent the necessary findings of fact, or required transcript to amend, modify, or annul findings of fact, this Commission is not in a position to make conclusions of law pursuant to Rules 6509(a) and 6509(c), which each rely on the specific facts at issue and are disputed by the parties.  

19. However, in these circumstances, we remand the proceedings for the ALJ to review and make necessary findings of fact, such that he may apply the Commission rules and applicable Colorado law consistent with those findings.  We find remand is appropriate in this instance, particularly when the ALJ did not address Complainant’s argument regarding Rule 6509(c) or make the findings of fact necessary for the Commission to consider application of the rule. 

20. In addition, we note that, unlike Rule 6509(d) that states a towing carrier “may” place a warning sign on the driver-side window prior to commencing the tow and was discussed in the Recommended Decision, both Rules 6509(a) and (c) require strict compliance.  These rules are violated in the event the ALJ concludes through his findings of fact: 
(a) that elements required by Rule 6509(a) were not contained in the towing invoice; or 
(b) that Mr. Sparer was “on the property” such that Rule 6509(c) applies and its requirements were not followed. 

21. Through remand we do not limit the ALJ’s review of the facts and application of law to the issues raised on exceptions.  If it is found the tow was performed by MAXX in violation of a Colorado state statute or the Commission’s rules, the towing carrier shall not charge or retain any fees or charges for the services it performs.  Any motor vehicle that is held in storage and that was towed without proper authorization shall be released to the owner, lienholder, or agent of the owner of lienholder without charge. Rule 6511(i), 4 CCR 723-6.

22. The proceeding is remanded for findings of fact and application of law, consistent with the above. 

II. ORDER

A. The Commission Orders That:

1. The exceptions filed by Mr. Mitchel Sparer on February 8, 2017, to Decision No. R17-0051 are granted and the proceeding is remanded to the Administrative Law Judge, consistent with the discussion above. 
2. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 15, 2017.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners


COMMISSIONER FRANCES A. KONCILJA
SPECIALLY CONCURRING.



III. COMMISSIONER FRANCES A. KONCILJA SPECIALLY CONCURRING:
23. The Administrative Law Judge created a substantial compliance exception to the mandatory requirements of the Towing Rules.  No such exception exists in the rules and as Mr. Sparer stated in his one page hand written exceptions, the decision of the Administrative Law Judge results in any process being acceptable in spite of the mandatory provisions of the Towing Rules.  Towing companies do not and should not have the ability to fail to abide by the strict letter of our rules.  The rules are mandatory.

	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


FRANCES A. KONCILJA
________________________________
                                         Commissioner




� The ALJ construed this letter as Respondent’s Answer to the Complaint. Recommended Decision at ¶ 4.


� The ALJ notes that he first vacated the November 7, 2016, hearing date at Respondent’s request.  Respondent then failed to confer with Mr. Sparer as ordered on a revised hearing date. The ALJ rescheduled the hearing for November 16, 2016.  On November 9, 2016, Respondent, through newly appointed counsel, filed a Motion to Continue and Reset Hearing; Complainant opposed the requested continuance.  Nevertheless, the ALJ found the specific circumstances warranted continuance. Again, Respondent failed to confer timely and, therefore, the ALJ scheduled the evidentiary hearing for December 8, 2017. Recommended Decision at ¶¶ 10-14.     


� Exceptions at 1.
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