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I. BY THE COMMISSION

A. Statement

1. This Decision addresses the Joint Motion to Strike Testimony (Joint Motion) filed by Public Service Company of Colorado (Public Service or Company) and Western Resource Advocates (WRA) on January 13, 2017, as supplemented January 19, 2017, and the Unopposed Motion Requesting the Opportunity to Present Surrebuttal Testimony (Unopposed Motion) filed January 24, 2017, by Staff of the Colorado Public Utilities Commission (Staff).  Additional response time to each motion is waived. We deny the Joint Motion and grant the Unopposed Motion, consistent with the discussion below.  

B. Joint Motion to Strike Testimony 

2. On October 14, 2016, Sustainable Power Group, LLC (sPower or Sustainable Power) filed its Motion for Waiver of Commission Rule 3902(c) (sPower Motion) arguing the Commission indefinitely waive Rule 3902(c) of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3, as incompliant with the requirements of the Public Utility Regulatory Policies Act of 1978 (PURPA) and PURPA’s implementing regulations promulgated by the Federal Energy Regulatory Commission. In addition, sPower requested that the Commission adopt an alternate methodology to calculate avoided costs for utility purchase of electricity from Qualifying Facilities (QFs). 

3. Through Decision No. C16-1156-I, issued December 19, 2016, the Commission denied the sPower Motion.  The Commission agreed with responsive pleadings that the relief requested by sPower in the motion is procedurally improper and beyond the scope of this Electric Resource Plan (ERP) proceeding.  Specifically, waiving the Commission’s rules for an indefinite period and setting a QF methodology for determining avoided costs as requested by sPower amount to rules of general applicability and, consistent with Colorado’s Administrative Procedure Act, must be decided through appropriate rulemaking procedure. 

4. On January 13, 2017, Public Service and WRA filed the Joint Motion, which 
was supplemented by movants on January 19, 2017.  The Joint Motion and supplement seek to strike testimony of Mr. Hans Isern and Mr. George Evans, filed on behalf of sPower, and 
Mr. Chris Neil, filed on behalf of the Colorado Office of Consumer Counsel (OCC).  Movants state that, “[n]otwithstanding Decision No. C16-1156-I – and the fact that Staff has withdrawn all its testimony and attachments addressing PURPA, avoided cost calculations, and the QF solicitation process
 – neither sPower nor the OCC have voluntarily withdrawn testimony addressing these issues.”
  Movants therefore submit that portions of sPower’s and OCC’s testimony addressing PURPA compliance, avoided cost methodologies, and the QF solicitation process “are no longer germane to this proceeding, and respectfully ask that they be stricken.”

5. Through the January 19, 2017, supplemental filing, movants make related claims regarding the cross-answer testimony of Mr. Isern, filed on behalf of sPower.  Movants state that specific portions of Mr. Isern’s cross-answer testimony address “methodologies for determining avoided cost rates”
 and PURPA policy and implementation.  In addition, movants claim that portions of Mr. Isern’s testimony amounts to a collateral attack of the recently approved Rush Creek Wind Project, Proceeding No. 16A-0117E.  

6. Responses to the Joint Motion were filed on January 20, 2017, by OCC and sPower.  Both OCC and sPower oppose the Motion to Strike regarding their respective testimony. In its January 20, 2017, response, sPower also addresses the supplemental filing.  Sustainable Power also opposes the request to strike Mr. Isern’s cross-answer testimony.

7. Pursuant to § 40-6-101(4), C.R.S., Commission hearings are not bound by the technical rules of evidence. However, Commission rules state that “[t]o the extent practical, the Commission shall conform to the Colorado Rules of Evidence.” Rule 1501(a). Pursuant to the Colorado Rules of Evidence (C.R.E.) 402, all relevant evidence is admissible. However, even if relevant, under C.R.E. 403: 
[E]vidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading [the finder of fact], or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

While rules of general applicability may not be adopted in this proceeding, QF procurement considerations and their interrelation with the competitive bidding processes proposed in Public Service’s application are relevant to the current ERP.  

8. The Commission’s ruling on the sPower Motion was narrow. The Commission denied the motion because the relief, as requested, was procedurally improper. The Commission did not opine or make final determinations as to the interrelationship with QF procurement and this ERP.  Neither did the Commission state that QF procurement concerns were irrelevant.  
9. We find that inclusion of the testimony will not create prejudice, confuse the issues, or mislead the Commissioners.  The testimony shall not be stricken.  Therefore, we waive additional response time and deny the Joint Motion.  
C. Unopposed Motion Requesting the Opportunity to Present Surrebuttal Testimony
10. On January 17, 2017, Public Service filed its rebuttal testimony.
  Through rebuttal testimony of James F. Hill, Public Service presents a proposal in response to answer testimony, which he states is designed to address the uncertainties that drive the need for additional resources. Mr. Hill describes this proposal as including “three levels of resource need as low, medium, and high” and would be presented in the Company’s 120-Day report.
  Through Mr. Hill’s testimony, the Company seeks Commission approval of certain methodologies, assumptions, and sensitivities in Phase I of this proceeding related to this three-level resource need approach.
Through its Unopposed Motion, Staff requests that all parties have an opportunity to provide testimony and evidence regarding the Company’s assumptions and process, but also to discuss additional assumptions that could be considered.  Staff represents that Public Service 

11. does not oppose surrebuttal on this limited issue, but represents the Company prefers that surrebuttal be in writing and filed by January 30, 2017, to allow for consideration by the parties and the Commission prior to the commencement of hearing.  Staff further represents that no other party has stated opposition to the Unopposed Motion.
  
12. We find good cause to waive response time to the Unopposed Motion and grant the motion.  Surrebuttal on the limited issue identified by Staff may be filed by 5:00 p.m., January 30, 2017.
II. ORDER

A. It Is Ordered That:

1. The Joint Motion to Strike Testimony filed by Public Service Company of Colorado and Western Resource Advocates on January 13, 2017, as supplemented January 19, 2017, is denied and response time is waived, consistent with the discussion above.

2. The Unopposed Motion Requesting the Opportunity to Present Surrebuttal Testimony filed January 24, 2017, by Staff of the Colorado Public Utilities Commission is granted and response time is waived, consistent with the discussion above.

3. Surrebuttal testimony is permitted to be filed no later than 5:00 p.m. January 30, 2017.
4. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
January 26, 2017.
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� On January 5, 2017, Staff filed revised answer testimony of its witness Gene Camp, which deleted all reference to issues raised in the sPower Motion.


�  Joint Motion, ¶ 5.


�  Id.


� Supplemental Filing at ¶ 2.


� Public Service filed preliminary corrections to certain rebuttal testimony on January 25, 2017, including a revision to Table JFH-4 in the rebuttal testimony of James F. Hill.  Table JFH-4 sets forth the “three levels of resource need as low, medium, and high” that Public Service intends to evaluate in Phase II of this Proceeding.  The correction indicates that for the “low need” scenario, the need is 0 MW instead of approximately 35 MW.


� Rebuttal Testimony and Exhibits of James F. Hill, p. 23 lines 9-14.


� Unopposed Motion at 2-4. 
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