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I. BY THE COMMISSION

A. Statement
1. This Decision grants the application for authorization for the transfer of water rights filed by Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company). 

B. Discussion
2. On October 6, 2016, Black Hills filed a petition for declaratory order or, in the alternative, an application for authorization to transfer assets.  Black Hills seeks to transfer certain water rights and water conveyance facilities associated with the decommissioned Pueblo Units 5 and 6 generating units (Pueblo 5 and 6) to the Pueblo Board of Water Works (BOWW) and the City of Pueblo (City).

3. In relevant part, § 40-5-105(1)(a), C.R.S., requires that the assets of a public utility may be sold, assigned, or leased as any other property, “but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe; except that this section does not apply to assets that are sold, assigned, or leased: (a) in the normal course of business….” 

4. Black Hills owns the water rights and conveyance facilities associated with Pueblo 5 and 6. Through various Commission proceedings, Pueblo 5 and 6 are being decommissioned.  Black Hills states that the water rights and water conveyance facilities are not currently being used by Black Hills and it proposes to transfer the rights and conveyance facilities, as a donation, to BOWW and the City through quit claim deed and bill of sale. 

5. Black Hills claims that the transfer should be deemed in the “normal course 
of business” and, therefore, no application to authorize the transfer is required pursuant to 
§ 40-5-105, C.R.S.  However, Black Hills acknowledges that there is uncertainty as to whether the proposed transfer is in the normal course of business; therefore, Black Hills provides information to decide the matter as an application seeking approval of the proposed transfer as not contrary to the public interest. 

6. On October 28, 2016, the Commission noticed the Company’s October 6, 2016 filing as an application that includes a request for a declaratory order.
  The Commission also established a shortened notice and intervention period where requests for interventions were due no later than November 14, 2016.

7. On November 14, 2016, the City and BOWW filed jointly a request for intervention in this matter.  The City and BOWW support the granting of the Company’s request.

8. No other interventions were filed.

9. On December 13, 2016, the Commission determined that additional information from the Company about the value of the proposed donation was required.
 The Commission directed Black Hills to file responses to three questions addressing:  the necessary flow currently maintained through the Historic Arkansas Riverwalk Project; the non-consumptive water rights used to satisfy the cooling and condensing requirements of Pueblo 5 and 6; and the means other than donation that might result in direct assistance to Black Hills’ ratepayers.

10. On December 20, 2016, Black Hills filed its response to the questions set forth in Decision No. C16-1134-I.  

C. Proposed Transfer of Water Rights and Conveyance Facilities

In Direct Testimony submitted with the Company’s initial filing on October 6, 2016, Black Hills witness Fred Stoffel states that the Company has no need for the water rights and the water conveyance facilities that are the subject of the application, because Black Hills 

11. has no plans to build water-cooled electric generation, or other facilities, that would require the use of the property. 

12. Black Hills determines the fair market value of the water rights to be $280,000 based on an appraisal completed by Front Range Ag. Appraisal, LLC.  The Company states that the water conveyance facilities were not appraised, because there is no tax deduction value from the donation of these assets to the City.  

13. Mr. Stoffel concludes that the donation of the water rights and associated conveyance facilities will benefit BOWW, the City, and the community-at-large. He argues that, due to the limited market for non-consumptive water rights, donating the properties is a straightforward way to transfer the property for a beneficial use and will avoid any delays associated with attempting a sale.

14. In its response to the questions in Decision No. C16-1134-I, Black Hills explains that after Pueblo 5 and 6 were retired in 2013, BOWW could no longer utilize the tailwater rights associated with those generation units, because the existence of the right was contingent upon its use for cooling water in ongoing power production operations at Pueblo 5 and 6. BOWW instead used its own right to divert water from the Arkansas River (through Black Hills’ diversion works).  Black Hills describes the level of diverted water to be “less than ideal.”

15. Black Hills also explains that river water was used in a closed water system which cooled the plant systems. There was a separation of river water, such that the water diverted from the Arkansas River was consumed by any plant processing. 

16. Further, Black Hills states that the lack of portability of the water rights combined with their non-consumptive nature constrains the number of potential beneficial re-users of the rights.  Therefore, a sale of the rights was not pursued.  

17. Black Hills also states that BOWW approached the Company about the possibility of acquiring the water rights in 2015 and that “both BOWW and the City have indicated they would like to obtain the properties as soon as practicable to benefit their constituents and the community.”  Black Hills’ Verified Response at p. 5.
D. Conclusions and Findings

18. Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c) of the Commission’s Rules of Practice and Procedure states in relevant part:
A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented. … The Commission will consider these factors in determining whether permissive intervention should be granted.  Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene. 

Pursuant to Rule 1500, the person seeking leave to intervene by permission bears the burden of proof with respect to the relief sought.  
19. We find good cause to grant the Joint Petition to Intervene filed by the City and BOWW on November 14, 2016.  The Joint Petition demonstrates that this proceeding may substantially affect the pecuniary or tangible interests of the City and BOWW pursuant to Rule 1401(c).   

20. Black Hills, the City, and BOWW are parties to this proceeding.

21. Section 40-5-105(1), C.R.S., establishes our jurisdiction in this matter.  As pertinent here, that section provides that the assets of a public utility “may be sold, assigned, or leased as any other property, but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe.” 

22. Black Hills’ request for authority to transfer the assets is unopposed.  Therefore, we shall consider the Company’s application pursuant to 4 CCR 723-1-1403(a).

23. The standard that shall apply for our review of the application is that the transfer of assets is not contrary to the public interest. This is the same standard that Black Hills proposes in its October 6, 2016, filing.

24. The Colorado Supreme Court addressed the meaning of “public interest” in the context of an asset transfer pursuant to § 40-5-105, C.R.S., in Mountain States Tel. and Tel. Co. v. Pub. Utils. Comm’n, 763 P.2d 1020 (Colo. 1988). The Court stated:
[T]itle 40, articles 3 and 4 of the public utilities law, provide sufficient general standards for guidance relative to the application of section 40-5-105. The setting of guidelines for utility regulation is within the sole province of the PUC.  The PUC has long emphasized and utilized the criterion of “public interest.” 

As demonstrated within the context of past commission decisions, the term “public interest” involves a balancing of the interests of the shareholders in a reasonable rate of return and the rights of the ratepayers to receive adequate service at a price which reflects the cost of service.

Id. at 1029 (internal citations omitted).

25. Upon review of the Company’s October 6 and December 20, 2016, filings, we find that Black Hills has demonstrated that the transfer is not contrary to the public interest.  We are satisfied that approval of the application for authorization to transfer certain water rights and water conveyance facilities associated with the decommissioned Pueblo 5 and 6 to BOWW and the City will not harm ratepayers.  The application for authority to transfer the assets is approved.

26. Finally, we decline to make a declaratory ruling as to whether the proposed transfer is “in the normal course of business.” Such a finding is not necessary for the transfer of the assets to be approved and implemented.  
II. ORDER

A. The Commission Orders That:

1. The Joint Petition to Intervene filed by the City of Pueblo (City) and the Pueblo Board of Water Works (BOWW) on November 14, 2016, is granted.   Black Hills/Colorado Electric Utility Company, LP (Black Hills), the City, and BOWW are parties in this Proceeding.

2. The application for authority to transfer certain water rights and water conveyance facilities associated with the decommissioned Pueblo Units 5 and 6 generating units to BOWW and the City filed by Black Hills on October 6, 2016 is approved, consistent with the discussion above.

3. Black Hills may donate the water rights and water conveyance facilities to BOWW and to the City, respectively.

4. The 20-day time period provided pursuant to § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

5. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 18, 2017.
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�     Decision No. C16-1001-I, issued October 28, 2016, Proceeding No. 16A-0757E.


� Decision No. C16-1134-I, issued December 13, 2016, Proceeding No. 16A-0757E.  �Commissioner Frances A. Koncilja dissented from the majority decision, stating that the Commission should allow the transfers to proceed expeditiously and in the 2016 calendar year.





7

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












