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I. BY THE COMMISSION

A. Statement

1. By this Decision, we grant the intervention of Twin Lakes Action Group (TLAG), refer all future discovery disputes to an Administrative Law Judge, and reschedule the prehearing conference from January 25, 2017 to February 24, 2017.   

B. Background and Procedural History

2. In this Proceeding, the City of Boulder (Boulder or City) seeks approval of the transfer of assets and other related relief so that Boulder can create a municipal utility.  Boulder filed their initial application in July 2015.  In December 2015, the Commission dismissed part of Boulder’s initial application as violating the doctrine of regulated monopoly and allowed Boulder to file a Supplemental Application in the same proceeding.
  The Commission has acknowledged that Boulder has the legal right to establish a municipal utility, but the Commission must review and approve the acquisition.  One purpose of the Commission’s consideration of the application is to ensure that ratepayers outside of Boulder are not harmed.  Including Boulder, there are currently 11 parties to this Proceeding and 2 entities participating as amici.
    

3. On September 28, 2016, Boulder filed its Second Supplemental Application.  Boulder included in its Second Supplemental Application a “Separation Plan,” which identifies new facilities to be constructed and existing facilities to be reconfigured so the existing electric distribution system serving the City can operate separately from the rest of Public Service Company of Colorado’s (Public Service) transmission and distribution system.  With the exception of one area, the Separation Plan calls for no distribution interconnection between the Public Service and Boulder systems.  

4. Boulder states that it has annexed all City-owned properties that will take electric service from Boulder except for two.  Some private enclaves are in the process of being annexed, with more expected to occur in the future.  The Separation Plan assumes that the City will serve all of the areas proposed for annexation upon construction of the separation facilities in those areas.  

5. Boulder also requests approval of 12 principles that will form the basis of a Transition Period Agreement between Public Service and Boulder.  During the Transition Period—before Boulder takes over operations of its municipal utility—Boulder proposes that Public Service will continue to operate the facilities it transferred to Boulder and provide electric service to Boulder’s customers.  Boulder anticipates that the Transition Period may last two to three years.

6. Finally, Boulder requests that the Commission approve a “Gradual Departure Plan” that determines how Boulder will gradually stop purchasing wholesale power from Public Service.  The plan states that initially, the Boulder Municipal Utility will purchase wholesale power from Public Service and as Public Service’s load increases, Boulder will gradually stop receiving wholesale power from Public Service at the same rate as Public Service needs the power to meet the increased load.    

7. On November 17, 2016, the Commission deemed complete Boulder’s Second Supplemental Application.
   The Commission required Boulder to provide additional notice of the Second Supplemental Application and allowed for an additional intervention period ending on December 30, 2016.

8. The Commission adopted a procedural schedule for this Proceeding that included a prehearing conference on January 25, 2017; answer testimony due February 17, 2017; and rebuttal and cross-answer testimony due March 30, 2017.  The hearing is scheduled to begin on April 26, 2017.

C. Motion to Intervene

9. On December 30, 2016, TLAG filed a request to intervene under Rule 1401 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.
  On January 6, 2017, Boulder timely responded opposing the intervention.  Also on January 6, 2017, Mike Chiropolos filed an entry of appearance as counsel for TLAG.  On January 17, 2017, TLAG filed a Reply to Boulder’s Response and Supplemental Statement in Support of Motion to Intervene.

10. We sua sponte waive Rule 1400(e) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1,
 and accept TLAG’s Reply and Supplemental Statement. 

11. TLAG states that it is a non-profit organization representing more than 1,600 citizens from the City and County of Boulder in the greater Gunbarrel Public Improvement District area. TLAG’s mission is to preserve the rural residential look and feel of Gunbarrel neighborhoods and adjacent lands and prevent annexation of unincorporated Gunbarrel lands through Boulder County Open Space.  According to TLAG, its members receive electric service from Public Service and, if approved, Boulder’s application will likely affect Public Service’s retail rates and possibly the reliability of their electric service.  TLAG is also concerned with possible forced annexation by Boulder, which would substantially affect TLAG’s members’ interest.  TLAG states that its members’ interest will not be adequately represented by any other parties in this Proceeding.

12. Boulder argues that the Commission should deny TLAG’s intervention because its interests in rates and reliability are similar to the interests of other interveners.  Additionally, according to Boulder, “neither the City’s ability to annex property nor the potential incorporation of the Gunbarrel area is properly before the Commission as a result of the City’s Second Supplement nor are these issues within the Commission’s jurisdiction.”
   Boulder also states that the land that it anticipates annexing is not privately owned, and any facilities that it intends to acquire are owned solely by Public Service.  Boulder argues that TLAG has not met the standard of Rule 1401. 

13. We grant TLAG’s intervention. TLAG is a group of Public Service’s customers located close to Boulder that are concerned about the effect Boulder’s application will have on their electric rates and on the reliability of their electric service. The issue of whether and which areas Boulder intends to annex is relevant to this Proceeding because Boulder cannot acquire any facilities used to serve Public Service’s customers and Boulder cannot serve any customers located outside of the Boulder city limits. We find that TLAG has presented a reasonable possibility that Gunbarrel residents may have distinct interests and that TLAG has satisfied the condition in Rule 1401(c) that “the distinct interest of the consumer is either not adequately represented by the OCC or inconsistent with other classes of consumers represented by the OCC.”  

D. Discovery Disputes

14. By Decision No. C15-1360-I, issued December 30, 2015, we appointed former Chairman Epel as Hearing Commissioner to address discovery disputes and related matters regarding access to confidential information. 

15. We now refer any future discovery disputes and matters related to confidential information to an Administrative Law Judge.

E. Prehearing Conference

16. By Decision No. C16-1148-I, issued December 15, 2016, we set a prehearing conference for January 25, 2017.  We vacate that date and reschedule the prehearing conference for February 24, 2017.  

17. At our Commissioners’ Weekly Meeting on January 18, 2017, we commenced discussions about the objectives of the prehearing conference. We intend to continue these discussions at future weekly meetings for the purpose of setting the conference agenda and providing guidance to the parties, as necessary.

II. ORDER

A. It Is Ordered That:

1. The Motion to Intervene filed by Twin Lakes Action Group on December 30, 2016, is granted, consistent with the discussion above.  
2. Discovery disputes and matters related to confidential information are referred to an Administrative Law Judge.

3. The prehearing conference scheduled for January 25, 2017, is vacated.  

4. A prehearing conference is scheduled in this matter as follows:

DATE: 
February 24, 2017

TIME: 
10:00 a.m. 

PLACE: 
Hearing Room A

Colorado Public Utilities Commission

1560 Broadway, Suite 250

Denver, Colorado


5. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 18, 2017.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




�   See Decision No. C15-1360-I, issued December 30, 2015.


� The parties to this Proceeding are: the City of Boulder, Public Service Company of Colorado, Commission Staff, the Office of Consumer Counsel, Tri-State Generation and Transmission Association, Inc., Climax Molybdenum Company, CF&I Steel, LP, IBM, Boulder Chamber of Commerce, University of Colorado at Boulder, and Leave BoCo Out.  The amici are: Poudre Valley Rural Electric Association, Inc. and United Power, Inc.  


� Decision No. C16-1053-I, issued November 17, 2016.


� Decision No. C16-1148-1, issued December 15, 2016.


� Rule 1401(c) provides the standard for permissive intervention:


A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.





� Rule 1400(e) 


� Boulder Response to Motion to Intervene, ¶ 8.





8

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












