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I. STATEMENT

1. On 
October 11, 2016, Aspire Tours, LLC (Applicant or Aspire) filed the 
above-captioned application to extend operations under Certificate of Public Convenience and Necessity PUC No. 55865 and commenced this proceeding.  

2. The procedural history of the above-captioned proceeding is set out in Decision No. R16-1095-I issued December 1, 2016, and will be repeated here only as necessary to put this Decision into context.
3. By Decision No. R16-1095-I, the Administrative Law Judge (ALJ) granted Aspire an extension of time to and including December 13, 2016 within which to file, and to serve on counsel for Intervenors its list of witnesses, summaries of testimony, and copies of exhibits.  A procedural schedule for Intervenors to make similar filings was also adopted.  In light of recent filings in this proceeding, the procedural schedule adopted in that Decision will be vacated nunc pro tunc.

4. On December 1, 2016 Applicant; Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine (Go Alpine); and Homes James Transportation Services, Ltd. (Home James), through their counsel, filed a “Stipulated Motion for Imposition of a Restrictive Amendment to the Application and for Conditional Withdrawal of the Interventions of Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine and Homes James Transportation Services, Ltd. In Opposition to the Permanent Authority Application” (Stipulated Motion).  The Stipulated Motion states that these three parties have negotiated a restrictive amendment to the Application that satisfies the interests of Intervenors Go Alpine and Homes James and that will delete Grand and Routt Counties, Colorado, from the authority sought in the application as originally noticed.  The Stipulated Motion states further that if the Application is restrictively amended as proposed, their respective interventions can be withdrawn.  

5. The other party to this proceeding is Intervenor Fresh Tracks Transportation LLC (Fresh Tracks).  The Certificate of Mailing of the Stipulated Motion shows the motion 
was served electronically on Fresh Tracks at:  Peter Griff, Fresh Tracks Transportation, info@freshtrackstransportation.com.  

6. As relevant to this proceeding, Rule 1205(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015), requires that a person filing any pleading shall serve a copy on every other party in the proceeding.  Rule 1205(a) also allows service of pleadings to be made by email, “unless the party or amicus curiae to be served previously files a notice in such proceeding that service will not be accepted through e-mail.”  The Commission’s file in this proceeding contains no notice previously filed by Fresh Tracks stating that it will not accept service of pleadings through email.  

7. The Certificate of Service thus demonstrates proof of service of the Stipulated Motion on Fresh Tracks, as required by Rule 1205(e) of the Rules of Practice and Procedure, 4 CCR 723-1.  

8. As of the date of this Decision, Fresh Tracks has not responded to the Stipulated Motion.  As required by Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, Fresh Tracks’ response to the Stipulated Motion was due 14 days after service of the motion, or on or before December 15, 2016.  Pursuant to Rule 1400(d), “The Commission may deem a failure to file a response as a confession of the motion.”  The ALJ will deem Fresh Tracks’ failure to file a timely response to the Stipulated Motion as a confession to the relief requested in the Stipulated Motion.  

9. On December 9, 2016, Applicant filed an “Amendment to the Application,” which states that:  

Fresh Tracks and Aspire have engaged in negotiations concerning the interest of Fresh Tracks in the application, as compared to Applicant’s request for authority and the service it intends to offer.  As a result of negotiations between the parties, Aspire requests that its application be restrictively amended to eliminate authority seeking transportation between Denver International Airport, on the one hand, and points in Summit County, Colorado, on the [other.]

The Applicant also asks that the foregoing restrictive amendment be accepted as proposed.
  Amendment to the Application, however, fails to state that Fresh Tracks supports the restrictive amendment, that the restrictive amendment satisfies Fresh Tracks’ interests in the Application, or that Fresh Tracks will withdraw its intervention if the restrictive amendment to the Application is accepted by the Commission.  If Fresh Tracks has not authorized counsel for the Applicant to make such statements in the “Amendment to the Application,” which cannot be determined from the pleading, Fresh Tracks has the obligation to communicate to the Commission its position on the restrictive amendment and on withdrawal of its intervention.  

10. Rule 1309(a) of the Rules of Practice and Procedure, 4 CCR 723-1, as applicable to application proceedings, allows the applicant to amend its application at any time during the intervention and notice period.  The applicant must obtain leave of the Commission, however, to amend an application after the close of intervention and notice period.  In this proceeding, the intervention and notice period ended on November 16, 2016.  Therefore, the ALJ will construe the “Amendment to the Application” as a motion for leave to amend the Application.  Pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, Intervenors have 14 days after service of the motion, or on or before December 23, 2016, in which to file responses.  

11. Before the ALJ can determine whether to grant the motion for leave to amend the Application, he must understand Fresh Tracks’ own position on the restrictive amendment and on withdrawal of its intervention.  Fresh Tracks will be ordered to file a response to the “Amendment to the Application,” and Fresh Tracks must state at least: (1) whether Fresh Tracks supports the restrictive amendment; (2) whether the restrictive amendment satisfies Fresh Tracks’ interests in the Application; and (3) whether Fresh Tracks will withdraw its intervention if the restrictive amendment to the Application is accepted by the Commission.  If Fresh Tracks fails to file a response to the “Amendment to the Application” by the December 23, 2016 deadline, the ALJ will deem such failure as a confession to the relief requested in the “Amendment to the Application.”  

12. After responses, if any, to the “Amendment to the Application” are filed, the ALJ will issue a Recommended Decision adjudicating the Application as amended.   

II. order

A. It Is Ordered That:  

1. The procedural schedule adopted in Decision No. R16-1095-I, requiring Aspire Tours, LLC (Applicant) to file, and to serve on counsel for Intervenors its list of witnesses, summaries of testimony, and copies of exhibits by December 13, 2016, is vacated nunc pro tunc.  

2. The procedural schedule adopted in Decision No. R16-1095-I, requiring Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine; Homes James Transportation Services, Ltd.; and Fresh Tracks Transportation LLC (Fresh Tracks) to file, and serve on counsel for Aspire, their lists of witnesses and copies of their exhibits not later than ten days after Applicant files and serves its list of witnesses, summaries of testimony, and copies of exhibits, is vacated. 

3. The failure of Fresh Tracks to file a timely response to the “Stipulated Motion for Imposition of a Restrictive Amendment to the Application and for Conditional Withdrawal of the Interventions of Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine and Homes James Transportation Services, Ltd. in Opposition to the Permanent Authority Application” (Stipulated Motion) is deemed a confession to the Stipulated Motion and to the relief requested therein.  

4. The “Amendment to the Application” filed by Applicant on December 9, 2016 is construed as a motion for leave to amend the Application, pursuant to Rule 1309(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  

5. Pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, responses by Intervenors to the “Amendment to the Application” are due on or before December 23, 2016, unless timely motions for an extension of time are filed and the Administrative Law Judge extends the due date.  

6. Fresh Tracks is ordered to file a timely response to the “Amendment to the Application,” in which Fresh Tracks must state at least: (1) whether Fresh Tracks supports the restrictive amendment; (2) whether the restrictive amendment satisfies Fresh Tracks’ interests in the Application; and (3) whether Fresh Tracks will withdraw its intervention if the restrictive amendment to the Application is accepted by the Commission.  

7. This Decision is effective on its Mailed Date.
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