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I. STATEMENT
A. Summary

1. This Decision addresses:  (a) the Motion to Strike Intervention of Colorado Jitney (Motion to Strike) filed by Applicant Bus to Show, Inc. (BTS) on November 2, 2016; (b) the Motion to Compel filed by Intervenor Colorado Jitney, LLC, doing business as Colorado Jitney (Colorado Jitney) on November 16, 2016; and (c) the Motion for Additional Time to Supplement Response to Motion to Strike (Motion for Additional Time) filed by Colorado Jitney on November 16, 2016.  For the reasons stated below, the Motion to Strike is denied, the Motion to Compel is granted, and Motion for Additional Time is denied as moot.  
B. Relevant Background
1. Motion to Strike

2. On 
August 8, 2016, BTS filed the above-captioned application that caused this proceeding to be opened (Permanent Authority Proceeding).  On the same day, BTS filed an application for temporary authority, which was assigned Proceeding No. 16A-0597CP-TA (Temporary Authority Proceeding).  

3. On August 8, 2016, the Commission issued a notice of BTS’s applications.  The notice stated that the deadlines to intervene in the Temporary and Permanent Authority Proceedings were August 15 and September 7, 2016, respectively.  
4. On August 12 and 19, 2016, Colorado Jitney filed Notices of Intervention by Right or, in the Alternative, a Motion for Permissive Intervention (Colorado Jitney’s Notice of Intervention) in the Temporary Authority and Permanent Authority Proceedings, respectively.  As support for its intervention, Colorado Jitney filed its Certificate of Public Convenience and Necessity PUC No. 55785 with which, it contended, the authority requested by BTS would conflict if granted.  

5. On August 19, 2016, Colorado Jitney filed an application to suspend 
CPCN No. 55785 from September 1 through 30, 2016.  Colorado Jitney stated that its reasons for the request included the need to find appropriate insurance and “continued harm from illicit transportation providers.”  It also “reserve[d the] right to intervene by right in any relevant application docket.”
  The Commission granted the application on September 9, 2016.
  

6. On August 24, 2016, the Commission issued Decision No. C16-0797 in which it, among other things, acknowledged Colorado Jitney’s Notice of Intervention in the Temporary Authority Proceeding and granted BTS the temporary authority sought in its Application.  

7. On September 30, 2016, Colorado Jitney filed an application to continue the suspension of CPCN PUC No. 55785 from October 1, 2016 to December 31, 2016.  As support, Colorado Jitney stated, among other things, that it needed to continue its search for appropriate insurance and to raise capital.  The Commission granted the application on October 24, 2016.  In its Decision, the Commission stated that CPCN PUC No. 55785 would be administratively reactivated on January 1, 2017.
 

8. On November 2, 2016, BTS filed a Motion to Strike Intervention of Colorado Jitney (Motion to Strike) in which it argues that Colorado Jitney’s intervention must be struck because its CPCN PUC No. 55785, which served as the basis for its intervention, has been suspended through December 31, 2016. 

9. On November 16, 2016, Colorado Jitney filed its response to the Motion to Strike. 

2. Discovery 

10. On August 19, 2016, Colorado Jitney served a set of discovery in the Temporary Authority Proceeding consisting of 20 interrogatories and 6 requests for production.  BTS responded to the discovery on August 29, 2016.  

11. On November 4, 2016, Colorado Jitney served a set of discovery in the Permanent Authority Proceeding consisting of 8 interrogatories, 2 requests for production, and 12 requests for admission.  BTS objected to the discovery on November 11, 2016 and refused to respond substantively to any of the discovery requests.  As support, BTS argued that because it had responded to Colorado Jitney’s set of discovery served in the Temporary Authority Proceeding, Rule 1405(k)(IV), 4 Code of Colorado Regulations (CCR) 723-1 of the Rules of Practice and Procedure prohibited Colorado Jitney from propounding a set of discovery in the Permanent Authority Proceeding.  

12. On November 16, 2016, Colorado Jitney filed a Motion to Compel BTS to respond to the discovery served by Colorado Jitney on November 4, 2016.  

13. In Decision No. R16-1061-I issued on November 18, 2016, the undersigned ALJ, among other things, shortened the time within which BTS was to respond to the Motion to Compel to noon on November 22, 2016.  

14. BTS filed its Response to the Motion to Compel before the deadline on November 22, 2016.  

C. Analysis

1. Motion to Strike
15. In its Motion to Strike, BTS argues that any standing Colorado Jitney may have had to intervene at the outset of this proceeding no longer exists because CPCN PUC No. 57585 has been suspended through December 31, 2016.  As support, BTS asserts that Colorado Jitney cannot satisfy the standard for permissive intervention in Rule 1402(c)
 because Colorado Jitney no longer has a sufficient pecuniary interest to justify intervention, and its participation will thus detract from the “just resolution of this proceeding.”
  Citing DeLue v. PUC, 454 P.2d 939, 943 (Colo. 1969), BTS concludes that Colorado Jitney must be dismissed from this proceeding.  

16. Rule 1402(c)
 requires a movant that seeks intervention to:  (a) identify “the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding;” (b) “demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant;” and (c) establish “that the movant’s interests would not otherwise be adequately represented.”  The question of whether to grant or deny permissive intervention in a proceeding lies within the sound discretion of the Commission.
  It follows that the question of whether to strike the permissive intervention of a party to a proceeding falls within the sound discretion of the ALJ.  

17. Here, BTS has not carried its burden as the movant.  BTS’s argument that Colorado Jitney does not have a sufficient “pecuniary interest” in this proceeding and that its participation would impede the “just resolution” of this proceeding, as required by Rule 1401(c), is unsupported.  The only facts cited by BTS in support of this argument is the suspension of Colorado Jitney’s authority, and BTS’s speculation that it is “uncertain” whether Colorado Jitney will be able to obtain the insurance and capital it apparently needs to continue operating.  As to the former, the suspension of Colorado Jitney’s authority alone is not a sufficient basis for striking its intervention.
  As to the latter, BTS’s assertion is too speculative of a basis upon which to justify striking Colorado Jitney’s intervention.  

18. In addition, BTS’s reliance on the Colorado Supreme Court’s decision in DeLue v. PUC, 454 P.2d 939, 943 (Colo. 1969) is misplaced.  There, two private carriers (without CPCNs) sought to intervene in a proceeding concerning a joint application to approve the sale and assignment of a common carrier certificate of authority.  When it became apparent that the intervenors intended solely to address legal issues not before the Commission in the proceeding, the Commission denied their permissive intervention.  The Commission held that the intervenors had no interest in the proceeding, and their intervention would have unduly broadened the issues before the Commission.  The Colorado Supreme Court upheld the Commission’s ruling.  

19. Here, Colorado Jitney is not a private carrier.  Instead, it is a common carrier with a CPCN that has been temporarily suspended at Colorado Jitney’s request.  In addition, BTS has not established that Colorado Jitney is attempting to unduly broaden the issues in this proceeding beyond those legitimately raised by BTS’s application.  Accordingly, DeLue is inapposite.  

20. Based on the foregoing, BTS has not carried its burden and its Motion to Strike shall be denied.  
2. Motion to Compel

21. In its Motion to Compel, Colorado Jitney argues that the discovery it propounded on November 4, 2016 seeks information that is “critical” to Colorado Jitney’s opposition to BTS’s Application.  Specifically, Colorado Jitney argues that the Application should not be granted because BTS has knowingly operated illegally for some period of time prior to the Application.  Colorado Jitney requests that BTS be compelled to respond to the discovery. 

22. In its Response, BTS argues that the Motion to Compel should be denied for two reasons.  First, BTS argues that Colorado Jitney used its “single set” of discovery permitted by Rule 1405(k)(IV) by propounding discovery in the Temporary Authority Proceeding.
  Second, BTS argues that Colorado Jitney has shown a lack of candor to the Commission by stating in the Motion to Compel that the parties were “unable to reach a compromise regarding discovery.”
  According to BTS, it believed the parties reached an agreement resolving the disagreement over the discovery.  BTS requests the undersigned ALJ to “reject and disregard Jitney’s motion to compel discovery, and impose an appropriate sanction on its representative for the gross lack of candor he has displayed to the Commission.”
  BTS does not request the undersigned ALJ to enforce the alleged agreement.  

23. BTS’s first argument regarding Rule 1405(k) is unpersuasive.  Rule 1405(k)(IV) states in relevant part that “[i]n regulated intrastate application proceedings . . . [p]arties shall be limited to a single set of” discovery.  Here, BTS filed two separate applications for temporary and permanent authority that resulted in two separate proceedings: the Temporary Authority Proceeding (16A-0597CP-TA) and the Permanent Authority Proceeding (16A-0597CP).  That these proceedings are separate and distinct is confirmed by Rule 1401(e)(IV), which requires an intervenor to file separate notices of intervention as of right or motions to permissively intervene in each proceeding.  Accordingly, Rule 1405(k) does not prohibit Colorado Jitney’s discovery propounded in this proceeding because it propounded a set of discovery in the Temporary Authority Proceeding.  

24. As to BTS’s second argument, it is not clear whether the parties consummated an agreement regarding the discovery.  According to BTS, Colorado Jitney agreed not to file the Motion to Compel in return for BTS’s agreement:  (a) to respond to requests for admission 2, 10, and 12 and request for production 1 in Colorado Jitney’s discovery; and (b) to not oppose a 
one-day extension, to and including November 17, 2016, for Colorado Jitney to respond to the Motion to Strike.  While it appears that BTS’s counsel believed that an agreement had been reached, an email sent by BTS’s counsel requested the representative from Colorado Jitney to “confirm that [the statement in the email] accurately expresses our agreement.”
  BTS has not submitted evidence establishing that Colorado Jitney’s representative confirmed the agreement.  On the contrary, the fact that Colorado Jitney filed its Response to the Motion to Strike and its Motion to Compel on November 16, 2016 indicates that Colorado Jitney does not believe that an agreement had been reached.  Based on the foregoing, the undersigned ALJ cannot conclude that the parties reached an agreement.  

25. Accordingly, and because BTS has not presented any other argument against the Motion to Compel, it shall be granted.  BTS shall be ordered to respond by noon on November 29, 2016 to the discovery propounded by Colorado Jitney, except for requests for admission 2, 10, and 12 and request for production 1, to which BTS has already responded. 

3. Motion for Additional Time

26. Based on the ruling above denying the Motion to Strike, Colorado Jitney’s Motion for Additional Time shall be denied as moot.   

II. order

A. It Is Ordered That:

1. For the reasons stated above, the Motion to Strike filed by Applicant Bus to Show, Inc. (BTS) on November 2, 2016 is denied.  

2. For the reasons stated above, the Motion to Compel filed by Intervenor Colorado Jitney, LLC, doing business as Colorado Jitney (Colorado Jitney) on November 16, 2016 is granted.  BTS shall serve responses to the discovery propounded by Colorado Jitney by noon on November 29, 2016, except for requests for admission 2, 10, and 12 and request for production 1.

3. For the reasons stated above, the Motion for Additional Time to Supplement Response to Motion to Strike filed by Colorado Jitney on November 16, 2016 is denied as moot.  

4. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� Application to Suspend CPCN No. 55785 at 2.  


� Decision No. C16-0838.


� Decision No. C16-0979 at 2.  


� 4 CCR 723-1 of the Rules of Practice and Procedure.  


� Motion to Strike at ¶¶ 1, 7.  


� 4 CCR 723-1 of the Rules of Practice and Procedure.  


� See, e.g., Public Service Company of Colorado v. Trigen-Nations Energy Company, L.L.L.P., 982 P.2d 316, 327 (Colo. 1999) (“Whether to grant intervention rests in the discretion of the Commission.”).


�  See Rule 1401.  


�  Rule 1405(k)(IV), 4 CCR 723-1 of the Rules of Practice and Procedure.  


� Response to Motion to Compel at 4.  


� Response to Motion to Compel at 5.  


� Response to Motion to Compel, Ex. 3.  
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