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I. STATEMENT

1. This Interim Decision addresses the Motion to Continue and Reset Hearing filed by MAXX Auto Recovery, Inc., doing business as MAXX Fleet Service (Respondent).  The procedural history of the above captioned proceeding is set out in previous Decisions and is repeated here as necessary to put this Decision in context.
2. At the request of Respondent, who then was not represented by counsel, Decision No. R16-0866-I (mailed on September 22, 2016) vacated the hearing already set for November 7, 2016 and ordered the Respondent (or its representative) to confer with 
Mitchel S. Sparer (Complainant or Mr. Sparer) to select three alternative hearing dates when the Parties and their witnesses will available for the evidentiary hearing.  

3. Decision No. R16-0866-I ordered the Respondent (or its representative), not later than October 6, 2016, to advise the Administrative Law Judge (ALJ) of those proposed hearing dates informally by email, or to make a filing with the Commission containing that information.  
4. Decision No. R16-0866-I admonished the Parties as follows:

The Parties are advised and are on notice that your failure to advise the undersigned ALJ of available hearing dates or your failure to agree on three proposed hearing dates, as ordered in this Decision, will result in the ALJ selecting a hearing date without further input from the Parties.  In that event, after rescheduling the hearing, the ALJ will not consider future requests to reschedule the hearing, unless there is a showing of good cause.  
Decision No. R16-0866-I ¶ 20 at page 5 (Original emphasis).
5. Respondent (or its representative) failed, by the close of business on October 6, 2016, to advise the ALJ informally by email of agreed alternative hearing dates as ordered, or that Respondent and Complainant had not agreed on new hearing dates.  As a result, Decision No. R16-0934-I (mailed on October 7, 2016) rescheduled the hearing for November 16, 2016 and set forth certain procedural directives.  

6. On October 11, 2016, counsel for Respondent, Reid J. Elkus of the law firm of Elkus & Sisson, P.C., entered his appearance in this proceeding.  
7. On November 9, 2016, Respondent filed its Motion to Continue and Reset Hearing, seeking a continuance of the hearing to November 18, 21, or 22, 2016.  As grounds, Mr. Elkus states that on November 16, 2016, he has a conflict, as he is scheduled to appear in the second day of an appeal hearing before the City of Englewood, which appeal hearing was scheduled weeks before he was retained by Respondent for this matter.  
8. Counsel for Respondent conferred with Complainant, pursuant to Rule 1400(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 
723-1 (2015), and reports that:  “Undersigned counsel’s office has conferred with the Complainant with regard to this motion, and has been advised that Complainant opposes the relief sought.”
  

9. Time is of the essence in addressing the Motion to Continue and Reset Hearing, 
as the hearing is scheduled for November 16, 2016.  A review of the Commission’s file in 
this proceeding reveals that the Commission has been able to communicate with Complainant only by U.S. mail, as Complainant is not registered with the Commission’s E-filings System, 
nor does the Commission have Mr. Sparer’s email address.  Moreover, November 11, 2016 is a state holiday, when the Commission’s offices will be closed.  The ALJ is unavailable on November 10, 2016 as well as November 15, 2016 to address procedural matters in this proceeding informally.  

10. Mr. Sparer will be directed to provide the Commission with a valid email address to enable the Commission to communicate with him expeditiously. 

11. On the Commission’s own motion, the hearing set for November 16, 2016 will be vacated.  The ALJ finds sua sponte that the unavailability of counsel for Respondent constitutes good cause to vacate the hearing set for November 16, 2016.  Therefore, the Motion to Continue and Reset Hearing will be denied as moot, and a written response to the motion in the 14-day response time under Rule 1400(b), 4 CCR 723-1, will be unnecessary and the response time will be waived.  

12. However, the hearing must be rescheduled at a time both Parties and their witnesses are available.  Therefore, the ALJ will order counsel for Respondent (or his delegate) to confer with Complainant and to select two mutually agreeable alternative hearing dates when the Parties and their witnesses will be available during the weeks of November 21, 2016, December 5, 2016, and December 12, 2016.  The Parties are advised that the following 
dates during those weeks are not available for rescheduling the hearing:  November 24, 2016, December 6, 2016, and December 16, 2016.

13. If the Parties agree to proposed hearing dates during the three available weeks stated above, or if the parties are unable to agree, counsel for Respondent (or his delegate) shall informally advise the undersigned ALJ (by email at steven.denman@state.co.us) of those proposed dates or their inability to agree, or he shall make a filing containing the same information, not later than November 18, 2016.  The ALJ will choose, if possible, one of the proposed dates and issue an order rescheduling the hearing.
II. ORDER

A. It Is Ordered That:  

1. The hearing set for November 16, 2016 is vacated.  

2. The Motion to Continue and Reset Hearing is denied as moot.

3. No written response to the Motion to Continue and Reset Hearing pursuant to Rule 1400(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (723-1, is necessary, and the usual 14-day response time is waived.

4. The Parties shall confer and shall advise the Administrative Law Judge informally by email of their preferred dates for the rescheduled hearing no later than November 18, 2016, consistent with the instructions set forth in Paragraph Nos. 11 and 12 above.

5. Complainant Mitchel S. Sparer is ordered to provide the Commission with a valid email address to enable the Commission to communicate with him expeditiously.

6. The parties shall comply with the requirements established in this Decision. 

7. This Decision shall be effective on its mailed date.
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