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I. STATEMENT
1. This Decision addresses the Unopposed Motion of Co-Applicants to Obtain Leave to Withdraw Application (Unopposed Motion) filed by the Regional Transportation District (RTD) and BNSF Railway Company (BNSF) (jointly, Applicants) on September 29, 2016.  For the reasons stated below, the Unopposed Motion is granted.  

A. Relevant Background

2. On 
June 8, 2016, Applicants filed the application referenced in the caption (Application).  Applicants seek permission to alter the existing at-grade crossing at the entrance to Riverside Cemetery to accommodate a new commuter rail track that will be part of RTD’s North Metro Rail Line.  
3. On June 9, 2016, the Commission issued notice of the Application. 
4. On July 7, 2016, Fairmount Cemetery Company (Fairmount) filed a Notice of Intervention as of Right and Entry of Appearance.  

5. On July 8, 2016, the Department of Transportation, State of Colorado filed an Entry of Appearance and Notice of Intervention.  

6. Also on July 8, 2016, the City and County of Denver, Colorado filed a Motion to Intervene.  
7. On July 20, 2016, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition. 

8. The undersigned ALJ held a prehearing conference on August 17, 2016.  On August 19, 2016, Interim Decision No. R16-0779-I established the following procedural schedule that the parties agreed to at the prehearing conference:  

Deadline for Filing and Service of Applicant’s and Intervenors' Witness and Exhibit Lists & Marked Exhibits
September 7, 2016

Deadline for Completion of Discovery
September 26, 2016

Deadline for Filing and Service of Supplemental Witness and Exhibit Lists and Marked Exhibits 
September 30, 2016

Evidentiary Hearing on Application
October 6-7, 2016

9. On September 29, 2016 – three days after the close of discovery in this proceeding – RTD and BNSF filed the Unopposed Motion seeking to withdraw the application. 

B. Unopposed Motion 

10. In the Unopposed Motion, the Applicants state:

7.
Through disclosures and discovery, the intervenors have presented various issues and concerns regarding the proposed alteration of the crossing.  Of particular concern to the [A]pplicants, Fairmount has stated that school groups take tours of Riverside Cemetery, and that they use school buses.  The design vehicle for the crossing as proposed was a passenger automobile, for which storage space behind the proposed stop bar at Brighton Boulevard was provided. This designed storage space is not adequate for many school buses.  Applicants have also learned new information concerning certain events held annually at Riverside Cemetery that draw higher numbers of visitors than previous known. 
8.
In light of information presented by the intervenors, Applicants believe that the proposed crossing alteration needs to be re-evaluated.
. . . .

12.
Counsel for all parties (City and County of Denver, Department of Transportation, State of Colorado, and Fairmount Cemetery Company) have informed Co-Applicants that their respective clients do not oppose this motion.
  

11. Rule 1309(d) of the Commission’s Rules of Practice and Procedure found at 4 Code of Colorado Regulations 723-1 states:

A party may withdraw an application or petition upon notification to the Commission and all parties prior to 45 days before the first day of hearing. Thereafter, the party shall file a motion to obtain leave of the Commission to withdraw the application or petition. In ruling on such a motion, the Commission shall consider whether good cause for withdrawal is stated and whether other parties would be prejudiced by the withdrawal.
12. Here, the Unopposed Motion establishes good cause for withdrawal of the Application.  Specifically, the Applicants have stated that they must re-evaluate the Application in light of information obtained in discovery.  In particular, the Applicants assert that, before discovery in this proceeding, they were unaware that school groups using school buses take tours of the Riverside Cemetery.  The Applicants further state that the design of the proposed crossing does not address use of the crossing by school buses and thus does not provide adequate storage space for a single standard school bus behind the stop bar at Brighton Boulevard proposed in the Application.  The Applicants conclude that they must re-evaluate the proposed crossing and submit a new application in the future that takes into account the new information obtained in discovery in this proceeding.  

13. Based on the foregoing, the undersigned ALJ concludes that:  (a) Applicants have established good cause for withdrawal of the Application; and (b) because there is no opposition to the Unopposed Motion, no party will be prejudiced by allowing withdrawal of the Application.

14. Therefore, in accordance with § 40-6-109, C.R.S., the ALJ recommends the Commission enter the following order.    
II. ORDER
A. The Commission Orders That:

1. The Unopposed Motion of Co-Applicants to Obtain Leave to Withdraw Application filed by the Regional Transportation District and BNSF Railway Company on September 29, 2016 is granted.
2. The hearing scheduled for October 6 and 7, 2016 is vacated.  

3. Proceeding No. 16A-0445R is closed. 

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.   

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� Unopposed Motion at ¶¶ 7-8, 12.  
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