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I. STATEMENT
A. Summary
1. On June 29, 2016, Respondent Public Service Company of Colorado (Public Service) filed a Motion to Dismiss pursuant to Colorado Rules of Civil Procedure 12(b)(1) and 12(b)(5).
  On June 29, 2016, Complainant Laina Tolson filed a Response.  On August 2, 2016, Public Service filed a Motion for Leave to File a Reply Brief (Motion for Leave), and attached the proffered Reply Brief.  For the reasons stated below, the Motion to Dismiss and Motion for Leave are denied. 

B. Complaint

2. Construing the facts alleged in her Complaint in the light most favorable to her,
 Ms. Tolson alleges that: (a) Public Service has an “Electric Affordability Program” (EAP) for individuals whose income falls below a certain threshold; (b) a representative for Public Service told Ms. Tolson that she would qualify for Public Service’s EAP only if she has been accepted into Colorado’s Low-Income Energy Assistance Program (LEAP), thereby confirming that Ms. Tolson qualifies as “low-income” for purposes of Public Service’s EAP; (c) Ms. Tolson’s application for LEAP assistance was denied without an analysis of whether she qualifies as “low-income” because she sought assistance with her electric utility bill, but LEAP only provides assistance for gas utility bills; and (d) Public Service has refused to enroll Ms. Tolson in its EAP because she is not enrolled in LEAP and Public Service will not perform its own analysis to determine whether Ms. Tolson qualifies for the EAP based on her income.  Based on the factual allegations and a liberal construction of her Complaint,
 Ms. Tolson appears to assert a claim that, under the alleged circumstances, Public Service’s alleged refusal to enroll her in its EAP, or to conduct its own financial analysis to determine whether she qualifies for the EAP, violates a “provision of law or of an[] order or rule of the Commission.”
  
C. Public Service’s Motions
1. Motion to Dismiss
a. C.R.C.P. 12(b)(5)
3. In its Motion to Dismiss, Public Service requests the Commission to dismiss under C.R.C.P. 12(b)(5) certain allegations made by Ms. Tolson concerning her “personal circumstances.”
  Specifically, Public Service asks the Commission to dismiss allegations concerning Ms. Tolson’s “inability to afford payment arrangements the Company offered her; the amount of her state old-age pension; various medical conditions; the advice she received from a Home Depot employee regarding electric heaters; her choice to use electric heaters in lieu of building-supplied gas heat; her belief that her low-income Section 8 housing voucher included utilities; the allegation that she began residence at the service address on September 7, 2016 but the apartment owner did not tell her to put utility service in her name until February 2016; the denial of utility bill assistance by Boulder Housing Partners; conflicting information she received from the Federal and Boulder LEAP offices; and her age and related difficulty finding employment.”
  Public Service argues that these factual allegations must be dismissed because they “are not claims upon which relief may be granted.”
  

4. A motion under C.R.C.P. 12(b)(5) must seek to dismiss one or more legal claims, not factual allegations.  In evaluating such a motion, the complainant’s allegations of material fact must be both viewed in the light most favorable to the complainant and accepted as true.
  Such motions are not viewed favorably and are granted only when “it appears beyond a doubt that a plaintiff can prove no set of facts in support of her claim which would entitle her to relief.”
  
5. Here, Public Service requests the Commission to dismiss factual allegations, not a legal claim asserted in the Complaint.  Specifically, Public Service has not requested to dismiss the legal claim asserted in the Complaint that Public Service has not complied with applicable Commission rules, laws, and/or tariffs in failing to conduct an independent analysis of whether Ms. Tolson qualifies for Public Service’s EAP.  Instead, Public Service seeks dismissal pursuant to C.R.C.P. 12(b)(5) of the factual allegations noted above.  Because C.R.C.P. 12(b)(5) is a procedural vehicle by which to seek dismissal of legal claims, not factual allegations, Public Service’s Motion to Dismiss shall be denied.  
b. C.R.C.P. 12(b)(1). 
6. Public Service also requests dismissal of certain allegations for lack of subject matter jurisdiction.  Specifically, Public Service argues that the following allegations made by Ms. Tolson must be dismissed: (a) “LEAP’s qualifying practices are unsuitable;”
 (b) inaccurate information provided by a Home Depot employee concerning the efficiency of certain heaters subsequently purchased by Mr. Tolson caused her electric bill to increase;
 and (c) under the Federal Older Americans Act, federal funding to state agencies like the Commission can be jeopardized if there are no programs to “provide low-income programs or affordable payment arrangements for senior citizens.”
  Public Service concludes that these “claims” must be dismissed because the Commission does not have subject matter jurisdiction over them.  
7. Like C.R.C.P. 12(b)(5), C.R.C.P. 12(b)(1) is a procedural vehicle by which to obtain the dismissal of legal claims, not factual allegations.  The “claims” that Public Service requests to be dismissed, however, either are factual allegations or are irrelevant to the legal claim asserted by Ms. Tolson.  As a result, Public Service’s C.R.C.P. 12(b)(1) argument shall be denied. 

2. Motion for Leave to File Reply Brief in Support of Motion to Dismiss

8. In its Motion for Leave, Public Service requests leave to file a reply brief in support of its Motion to Dismiss to correct an alleged material misstatement of fact.  In her Response, Ms. Tolson stated that Public Service has “denied” Ms. Tolson’s “informal request for discovery concerning ‘Public Service’ Company’s ‘not-for-profit’ organization status or affiliation with other organizations.”
  According to Public Service, it timely responded to Ms. Tolson’s “informal request for discovery.”  Public Service requests leave to file a reply brief to correct the record.  
9. Here, the alleged factual misrepresentation in Ms. Tolson’s Response brief is immaterial to the question of whether to grant Public Service’s Motion to Dismiss.  For this reason, there is no need for Public Service to file a reply brief to correct the alleged misrepresentation.  Public Service’s Motion for Leave shall be denied.  

II. order

A. It Is Ordered That:

1. The Motion to Dismiss filed by Respondent Public Service Company of Colorado (Public Service) is denied. 
2. The Motion for Leave to File a Reply Brief filed by Public Service is denied.  
3. This Decision is effective immediately.
	(S E A L)
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� Motion to Dismiss at 1.  Public Service does not cite C.R.C.P. 12(b)(1), but does request dismissal of “certain claims for . . . lack of subject matter jurisdiction.”  Id.  In addition, the Motion to Dismiss contains a statement that Public Service also seeks dismissal of the Complaint pursuant to C.R.C.P. 12(b)(6).  Id.  However, Public Service does not mention C.R.C.P. 12(b)(6) elsewhere in its Motion, provides no support for dismissal pursuant to that rule, and it is not otherwise clear why the Complaint should be dismissed pursuant to Rule 12(b)(6).  As a result, the undersigned Administrative Law Judge (ALJ) concludes that the reference to dismissal pursuant to Rule 12(b)(6) was a mistake and will disregard it.  


� See Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 1996) (allegations of material fact must be viewed in the light most favorable to the complainant).  


� People v. Bergerud, 223 P.3d 686, 697 (Colo. 2010) ( “the court must liberally construe a pro se complaint and ‘apply the applicable law, irrespective of whether the pro se litigant has mentioned it by name.’”) (citation omitted).


� C.R.S. § 40-6-108(1)(a).


� Motion to Dismiss at ¶¶ 12-14.  


� Id. at ¶ 12.


� Id. at ¶ 13.


� Dorman, 914 P.2d at 911.  


� Pub. Serv. Co. v. Van Wyk, 27 P.3d 377, 385-86 (Colo. 2001) (citation omitted).


� Motion to Dismiss at ¶¶ 19-21. 


� Id. at ¶¶ 22-27.  


� Id. at ¶¶28-29.  


� Response at ¶ 10.  
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