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I. STATEMENT  

1. The procedural history of this Proceeding is set out in Interim Decisions previously issued in this matter.  The procedural history is repeated here as necessary to put the instant Interim Decision in context.  

2. On July 1, 2016, Public Service Company of Colorado (Public Service, Company, or Applicant) filed its Verified Application for Approval of its Electric and Natural Gas [Demand Side Management (DSM)] Plan for Calendar Years 2017 and 2018 (Application).  If granted, the Application will change the Company’s Electric and Gas Demand Side Management Cost Adjustment (DSMCA) rates effective January 1, 2017 and will implement the new Peak Partners Rewards Program tariff effective January 1, 2017.  The direct testimony and attachments of one witness in support of the Application accompanied that filing.  The Application commenced 
this Proceeding.  

3. On August 17, 2016, by Minute Order, the Commission deemed the Application complete as of that date.  On August 31, 2016, Decision No. R16-0811-I extended the time for Commission decision.  Absent a further enlargement of time by the Commission
 or Applicant’s waiver of § 40-6-109.5, C.R.S., a Commission decision on the Application should issue not later than March 15, 2017.  
The following intervened as of right or were permitted to intervene:  CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel (CF&I); City and County of Denver (Denver); Climax Molybdenum Company (CMC); Colorado Energy Consumers (CEC); Colorado Energy Office (CEO); Colorado Office of Consumer Counsel (OCC); 

4. Energy Efficiency Business Coalition (EEBC); Energy Outreach Colorado (EOC); Southwest Energy Efficiency Project (SWEEP); Trial Advocacy Staff of the Commission (Staff); and Western Resource Advocates (WRA).  

5. CEC, CEO, CF&I, CMC, Denver, EEBC, EOC, OCC, Staff, SWEEP, and 
WRA, collectively, are the Intervenors; each individually is an Intervenor.  Applicant and the Intervenors, collectively, are the Parties; each individually is a Party.  Each Party is represented by legal counsel in this Proceeding.  

6. On August 17, 2016, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  

7. By Decision No. R16-0811-I, the ALJ ordered each Intervenor which had requested an evidentiary hearing to make, not later than September 14, 2016, a Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(a)
 filing.  CEC, OCC, Staff, and SWEEP each made the required filing.  Based on these filings, the Application is contested and opposed.  

A. Procedural Schedule, Evidentiary Hearing Dates, and Related Matters.  

8. By Decision No. R16-0811-I, the ALJ ordered the Company to make, not later than September 14, 2016, a filing that contained a proposed procedural schedule (including evidentiary hearing dates) satisfactory to the Parties and that addressed other issues identified in that Interim Decision.  

9. On September 14, 2016, Public Service made its Filing Regarding the Procedural Schedule (September 14 Filing).  In that filing, as relevant here, Public Service proposes a procedural schedule that is satisfactory to the Parties.  

10. The ALJ has reviewed the proposed schedule and hearing dates.  The proposed procedural schedule permits the Commission to issue its decision in this matter by March 15, 2017.  The ALJ will adopt the proposed procedural schedule.  
11. The ALJ will adopt the following procedural schedule:  (a) not later than October 17, 2016, each Intervenor will file its answer testimony and attachments; (b) not later than November 7, 2016, Applicant will file its rebuttal testimony and attachments; (c) not later than November 7, 2016, each Intervenor will file its cross-answer testimony and attachments;
 (d) not later than November 8, 2016, each Party will file its prehearing motions, including (without limitation) dispositive motions, motions in limine, and motions to strike; (e) not later than November 9, 2016, each Party will file its corrected testimony and attachments; (f) not later than November 10, 2016, the Parties will file any stipulation
 and any settlement
 reached; (g) a final prehearing conference will be held on November 15, 2016; (h) the evidentiary hearing will be held on November 17 and 18, 2016; and (i) not later than December 2, 2016, each Party will file its post-hearing statement of position, to which (absent further order) no response will be permitted.  

12. The Parties are advised and are on notice that, at the November 15, 2016 final prehearing conference:  (a) the ALJ will hear argument on pending prehearing motions; (b) the Parties must be prepared to discuss the order of witnesses in this Proceeding, each Party’s estimate of cross-examination for each witness, and the order of cross-examination; and (c) the Parties must be prepared to identify any testimony and attachments that the Parties propose to admit through stipulation without having the witness testify.  
13. The Parties are advised and are on notice that, absent a showing of unusual circumstances, the ALJ will not permit a Party to ask its witness, as part of the witness’s 
oral direct testimony, to make one or more corrections to prefiled testimony or to an attachment appended to prefiled testimony.  

14. The Parties are advised and are on notice that the sponsoring Party:  (a) must assure that, when offered as an exhibit at hearing, its witness’s testimony and attachments 
are exactly as prefiled, including all corrections filed pursuant to the procedural schedule; 
and (b) must assure that all corrections have been prefiled in accordance with the procedural schedule.  

15. The Parties are advised and are on notice that, if the Parties stipulate to the admission of a witness’s testimony and attachments and the Parties propose that the witness not testify, the testimony and attachments must have an affidavit from the witness attesting to the content of the testimony and attachments.  In addition, the sponsoring Party must bring a copy of the stipulated testimony and attachments to the hearing to be marked as a hearing exhibit.  

With respect to witness testimony and attachments that contain highly confidential information
 or confidential information
, or both:  (a) if an entire document is not confidential, each portion of the document that contains confidential information will be clearly marked (e.g., shaded), and each page will state at the top (e.g., in the heading):  “This page contains confidential information as shown”; (b) if an entire document is not highly confidential, each portion of the document that contains highly confidential information will be clearly marked 

16. (e.g., shaded), and each page will state at the top (e.g., in the heading):  “This page contains highly confidential information as shown”; (c) if the same page contains both confidential information and highly confidential information, the highly confidential information will be differentiated from the confidential information (e.g., by use of different shading), and each page will state at the top (e.g., in the heading):  “This page contains highly confidential information and confidential information as shown”; and (d) the public version of a document that contains confidential information or highly confidential information, or both, will identify (e.g., in the heading) each page on which that information appears.  

17. If a document contains confidential information, Rule 4 CCR 723-1-1100(c) requires the cover page of the document to state that the document contains confidential information and to identify where in the document the confidential information is found.  The same requirement applies to a document that contains highly confidential information.  

18. For clarity of the evidentiary record and to assist the ALJ and the Parties during the hearing, the sponsoring Party must assure that, where possible, the page numbers and the line numbers are the same on the public version of a document, the confidential version of the document, and the highly confidential version of the document.  

B. Discovery.  

19. As pertinent here, the September 14 Filing contains the Parties’ agreed-to modifications to the procedures and timeframes contained in Rule 4 CCR 723-1-1405.  The ALJ finds the modifications to be reasonable and incorporates them into the discovery requirements discussed here.  

20. Except as modified by this Interim Decision, Rule 4 CCR 723-1-1405 will govern discovery in this Proceeding.  Unless the context indicates otherwise and in accordance with the September 14 Filing at ¶ 6, reference in this Interim Decision to discovery includes discovery requests, data requests, and Staff audit requests.  

21. Subject to Rules 4 CCR 723-1-1100 and 723-1-1101, the propounding Party will serve its discovery requests on all Parties in accordance with the procedures described in the September 14 Filing at ¶¶ 7-9.  

22. Subject to Rules 4 CCR 723-1-1100 and 723-1-1101, the responding Party will serve its discovery responses on all Parties in accordance with the procedures described in the September 14 Filing at ¶¶ 7-9 and 11.  

23. The ALJ will order these cut-off dates for serving discovery requests:  (a) discovery addressed to direct testimony and attachments:  the last day to propound this discovery is the date on which answer testimony and attachments are to be filed; (b) discovery addressed to answer testimony and attachments:  the last day to propound this discovery is the date on which rebuttal testimony and attachments and cross-answer testimony and attachments are to be filed; (c) discovery addressed to rebuttal testimony and attachments:  the last day to propound this discovery is November 11, 2016;
 (d) discovery addressed to cross-answer testimony and attachments:  the last day to propound this discovery is November 11, 2016.
  

24. Discovery served after 3:00 p.m. Mountain Time on a Friday will be deemed to be served on the next business day.  Discovery served on a day on which the Commission is not open for business (i.e., Saturday, Sunday, and a Colorado state holiday) will be deemed to be served on the next business day.  

25. The ALJ will order the following response times to discovery:  (a) discovery directed to direct testimony and attachments:  response time to this discovery is ten calendar days from the date of service; (b) discovery directed to answer testimony and attachments:  response time to this discovery is ten calendar days from the date of service; (c) discovery directed to rebuttal testimony and attachments:  response time to this discovery is five calendar days from the date of service; and (d) discovery directed to cross-answer testimony and attachments:  response time to this discovery is five calendar days from the date of service.  

26. Motions pertaining to discovery may be filed at any time.  The ALJ will shorten, to three business days, the response time to a discovery-related motion.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.  

C. Confidential Information and Highly Confidential Information.  

27. Rules 4 CCR 723-1-1100 and 723-1-1101 will govern treatment of confidential information and will govern motions for extraordinary protection of highly confidential information.  

28. Information in this Proceeding will not be considered highly confidential information unless a party has filed in this Proceeding, and the ALJ has granted, a motion that seeks an order that designates information as highly confidential and that seeks extraordinary protection for that information.  

D. Hearing Exhibits.  

29. Each type of a witness’s testimony and attachments (e.g., direct, answer, rebuttal, cross-answer) will be one hearing exhibit.  
30. Hearing exhibits will be marked by the court reporter at the evidentiary hearing.  The court reporter will mark hearing exhibits numerically and sequentially, beginning with the number 1, irrespective of the sponsoring Party.  
31. Prefiled testimonies and attachments will be the first hearing exhibits and will be given hearing exhibit numbers such that all the testimonies and attachments sponsored by one witness are numbered sequentially.  As an example, assume that CEC witness Siemian prefiles answer testimony and cross-answer testimony; his testimonies would be marked as Hearing Exhibits No. 20 (answer) and No. 21 (cross-answer).  

32. With respect to marking hearing exhibits that contain highly confidential information or confidential information, or both:  (a) a witness’s testimony and attachments that contain confidential information will be marked as Confidential Hearing Exhibit No. XXA and, at the hearing, will be in a separate and sealed envelope marked in accordance with Rule 4 CCR 723-1-1100(c)(III); (b) a witness’s testimony and attachments that contain highly confidential information will be Highly Confidential Hearing Exhibit No. XXB and, at the hearing, will be in a separate and sealed envelope marked in accordance with Rule 4 CCR 723-1-1100(c)(III); (c) if a page contains both confidential information and highly confidential information, the highly confidential information will be redacted from the page in the Confidential Hearing Exhibit; and (d) if a page contains both confidential information and highly confidential information, the highly confidential information will be differentiated (e.g., by different shading) from the confidential information in the Highly Confidential Exhibit.  See also ¶ 16 of this Interim Decision (marking confidential information and highly confidential information in testimony and attachments).  

33. As an example of hearing exhibit marking, assume that Denver witness 
Manning files answer testimony and attachments that contain confidential information and highly confidential information and files cross-answer testimony and attachments that contain highly confidential information.  His answer testimony and attachments are given one hearing exhibit number (in the example, Hearing Exhibit No. 40); the confidential information is Hearing Exhibit No. 40A; and the highly confidential information is Hearing Exhibit No. 40B.  His 
cross-answer testimony and attachments are given one hearing exhibit number (in the example, Hearing Exhibit No. 41); and the highly confidential information is Hearing Exhibit No. 41B.  

34. Because all testimony and attachments will be prefiled and all corrections to testimony and attachments will be prefiled (see ¶¶ 11, 13-14 of this Interim Decision), the sponsoring Party must provide at the hearing only one paper copy of prefiled testimony and attachments (including prefiled corrections) to be marked as a hearing exhibit.  The sponsoring Party need not provide a copy of prefiled testimony and attachments (including prefiled corrections) for the ALJ and for the other Parties.  

35. For each document other than prefiled testimony and attachments that a Party offers as a hearing exhibit, the sponsoring Party must have sufficient paper copies:  (a) to provide one copy to be marked as a hearing exhibit; (b) to provide one copy to the ALJ; and (c) to provide one copy to each of the other Parties.  

36. Except as modified by this Interim Decision, Rule 4 CCR 723-1-1502(c) will govern administrative notice in this matter.  In this Proceeding, the ALJ will not take administrative notice of a document simply because the document is in the Commission’s files.  In addition, in this Proceeding, a Party that requests administrative notice of a document must provide a complete copy of the document so that the document can be marked as a hearing exhibit.  See ¶ 35 of this Interim Decision (discussing number of copies).  

37. If an attorney intends to examine a witness about a statutory provision, a Commission rule, or a Commission decision, then at the evidentiary hearing, the attorney must have a copy of the statute, rule, or decision available to provide to the witness and to the attorney sponsoring the witness.  If the examining attorney intends to offer the document as a hearing exhibit, ¶ 35 of this Interim Decision applies.  

II. ORDER  
A. It Is Ordered That:  
1. A final prehearing conference in this Proceeding is scheduled for the following date, at the following time, and in the following location:  

DATE:
November 15, 2016  

TIME:
10:00 a.m.  
PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

2. The evidentiary hearing in this Proceeding is scheduled for the following dates, at the following times, and in the following location:  

DATES:
November 17 and 18, 2016  

TIMES:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

3. Consistent with the discussion above, the following procedural schedule is adopted:  (a) not later than October 17, 2016, each Intervenor shall file its answer testimony and attachments; (b) not later than November 7, 2016, Public Service Company of Colorado shall file its rebuttal testimony and attachments; (c) not later November 7, 2016, each Intervenor shall file its cross-answer testimony and attachments; (d) not later than November 8, 2016, each Party shall file its prehearing motions; (e) not later than November 9, 2016, each Party shall file its corrected testimony and attachments; (f) not later than November 10, 2016, the Parties shall file any stipulation and any settlement reached; and (g) not later than December 2, 2016, each Party shall file its post-hearing statement of position, to which (absent further order) no response will 
be permitted.  

4. Consistent with the discussion above at ¶ 16, Parties shall identify confidential information and highly confidential information contained in testimony and attachments and other documents filed in this Proceeding.  

5. Parties shall comply with the requirements contained in Rule 4 Code of Colorado Regulations 723-1-1100(c)(I).  

6. Except as modified by this Interim Decision at ¶¶ 20-26, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this Proceeding.  

7. The response time to a discovery-related motion is shortened to three business days.  

8. Except as modified by this Interim Decision, Rule 4 Code of Colorado Regulations 723-1-1100 governs treatment of information claimed to be confidential in this Proceeding.  

9. Except as modified by this Interim Decision at ¶ 28, Rules 4 Code of Colorado Regulations 723-1-1100 and 723-1-1101 govern the designation of information as highly confidential and the determination of the extraordinary protection afforded to the information designated as highly confidential in this Proceeding.  

10. Except as modified by this Interim Decision at ¶ 36, Rule 4 Code of Colorado Regulations 723-1-1502(c) governs administrative notice in this Proceeding.  

11. The provisions of ¶¶ 29-37 of this Interim Decision govern hearing exhibits in this Proceeding.  

12. The Parties are held to the advisements in the Interim Decisions issued in this case and to the requirements and directives in this Interim Decision.  

13. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� Section 40-6-109.5(4), C.R.S., allows the Commission to extend the time for decision an additional 90 days upon a finding of extraordinary circumstances.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Cross-answer testimony addresses and responds only to the answer testimony of other Intervenors.  


�  Rule 4 CCR 723-1-1407 governs stipulations.  


�  Rule 4 CCR 723-1-1408 governs settlements.  


�  As used in this Interim Decision, highly confidential information is information that, in this Proceeding, the ALJ has determined is highly confidential and that is subject to an order for extraordinary protection.  


�  As used in this Interim Decision, confidential information is information that a Party claims is confidential and that is filed under seal with the Commission.  


�  This is a Colorado state holiday.  


�  This is a Colorado state holiday.  
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