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I. STATEMENT  

1. The procedural history of this consolidated Proceeding is contained in Interim Decisions previously issued in this matter.  The procedural history is repeated here as necessary to put the instant Interim Decision in context.  

2. On October 30, 2015, Black Hills/Colorado Electric Utility Company (Black Hills) filed its 2015 Senate Bill 07-100 Report - Designation of Energy Resource Zones and Transmission Expansion Plan (Black Hills Report).  Black Hills made the filing pursuant to 
§ 40-2-126(2), C.R.S.  That filing commenced Proceeding No. 15M-0853E.  

3. On October 30, 2015, Public Service Company of Colorado (Public Service 
or PSCo) filed its 2015 Senate Bill 07-100 Designation of Energy Resource Zones and Transmission Planning Report (PSCo Report).  Public Service made the filing pursuant to 
§ 40-2-126(2), C.R.S.  That filing commenced Proceeding No. 15M-0856E.  

On February 1, 2016, Black Hills, Public Service, and Tri-State Generation and Transmission Association, Inc. (Tri-State) (collectively, Utilities), jointly filed:  (a) a 10-Year Transmission Plan for the State of Colorado to Comply with Rule [4 Code of Colorado 

4. Regulations (CCR) 723-3-]3627
 (10-Year Plan); and (b) a 20-Year Conceptual Scenario Report for the State of Colorado to Comply with Rule [4 CCR 723-3-]3627 (20-Year Report) (collectively, Joint Reports).  These filings commenced Proceeding No. 16M-0063E.  

5. On February 25, 2016, by Decision No. C16-0143-I, the Commission:  (a) consolidated Proceedings No. 15M-0853E, No. 15M-0856E, and No. 16M-0063E (collectively, Consolidated Transmission Proceedings); (b) established a schedule for the filing of comments on the Black Hills Report, the PSCo Report, and the Joint Reports (collectively, Transmission Reports); and (c) referred the Consolidated Transmission Proceedings to an Administrative Law Judge (ALJ) for resolution.  
6. In accordance with the schedule established in Decision No. C16-0143-I, the Colorado Office of Consumer Counsel (OCC) and Interwest Energy Alliance (Interwest) each filed initial comments.  The Utilities jointly filed reply comments.  

7. After reading the filed comments, the ALJ determined that the comments raised issues about the content of the Transmission Reports and about the transmission planning process in general.  On July 13, 2016, by Decision No. R16-0647-I, the ALJ scheduled an August 4, 2016 workshop to discuss the Transmission Reports and the issues raised in the comments.  

8. The ALJ is aware of these pending proceedings that may have an impact on the issues in the Consolidated Transmission Proceedings:  (a) Proceeding No. 16M-0009E;
 (b) Proceeding No. 16A-0117E;
 and (c) Proceeding No. 16V-0314E.
  These Proceedings are discussed in Decision No. R16-0733-I
 at ¶¶ 10-24.  

9. On August 4, 2016, the ALJ convened the scheduled workshop.  For the reasons discussed in Decision No. R16-0733-I, no workshop discussion was held.  

A. Parties.  

10. In Decision No. R16-0733-I, as pertinent here, the ALJ determined that Black Hills, Interwest, OCC, Public Service, and Tri-State are Parties and need not file to intervene.  

11. In Decision No. R16-0733-I, as pertinent here, the ALJ established an intervention period.  The intervention period expired on August 26, 2016.  
1. Interventions as of Right.  

12. On August 26, 2016, the Colorado Energy Office (CEO) filed (in one document) its Notice of Intervention by Right and Entry of Appearance.  CEO is an Intervenor as of right and a Party in this Proceeding.  

13. On August 26, 2016, Staff of the Commission (Staff) filed (in one document) its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401[,] and Request for Hearing.  In accordance with Rule 4 CCR 723-1-1007(a),
 in that filing Staff identified the Trial Advocacy (Litigation) Staff and the Advisory Staff.  Staff is an Intervenor as of right and is a Party in this Proceeding.  

2. Interventions by Permission.  

14. Rule 4 CCR 723-1-1401(c) governs intervention by permission.  As pertinent here, that Rule provides:  

 
A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.  The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.  ...  The Commission will consider these factors in determining whether permissive intervention should be granted.  Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene.  Motions to intervene by permission will not be decided prior to expiration of the notice period.  

(Emphasis supplied.)  Pursuant to Rule 4 CCR 723-1-1500, the person seeking leave to intervene by permission bears the burden of proof with respect to the request to intervene.  
15. The response time to the motion to intervene and the petition to intervene discussed below has expired.  Review of the Commission file in this Proceeding reveals that no response to the motion to intervene or to the petition to intervene was filed.  

16. On August 26, 2016, the Colorado Independent Energy Association (CIEA) filed (in one document) its Motion to Intervene [CIEA Motion] and Entry of Appearance.  CIEA is a Colorado non-profit corporation and a trade association of  

IPP [Independent Power Producer] member companies and other entities whose mission is to foster transparent and competitive acquisition of cost-effective generation resources for the benefit of its members and for the benefit of Colorado ratepayers.  

* * *  


...  CIEA has also participated in the Commission’s efforts to monitor and address transmission planning issues.  CIEA is a non-voting stakeholder member of the Colorado Coordinated Planning Group (“CCPG”), and participates in CCPG meetings and study groups to provide IPP industry input at all stages of the transmission planning process in Colorado.  CIEA has also been active in policy development related to Senate Bill 07-100 (“SB-100”).  

* * *  


...  CIEA has a specific interest is ensuring transmission capacity is available, that infrastructure is completed in an efficient and timely manner, 
and that transmission access is open and transparent to comply with both Commission rules and Federal Energy Regulatory Commission orders and decisions.  CIEA intervenes to protect its interest in the development of a robust transmission system in Colorado to benefit ratepayers.  

CIEA Motion at ¶¶ 1, 3, 10.  In the motion, CIEA establishes that this Proceeding may substantially affect pecuniary or tangible interests of its members and that those interests are not otherwise adequately represented.  The CIEA Motion is unopposed.  CIEA demonstrates that it meets the requirements for intervention by permission set out in Rule 4 CCR 723-1-1401(c).  The ALJ will grant the CIEA Motion and will grant CIEA permission to intervene.  CIEA is an Intervenor and a Party in this Proceeding.  
17. On August 26, 2016, Western Resource Advocates (WRA) filed its Petition for Leave to Intervene (WRA Petition).  “WRA is a non-profit conservation organization dedicated to protecting the land, air and water of the West.”  WRA Petition at ¶ 1.  WRA has headquarters in Colorado.  In addition, WRA receives, and has members and financial supporters who receive, electric service from PSCo.  In the petition, WRA establishes that this Proceeding may substantially affect its pecuniary or tangible interests, or the pecuniary or tangible interests of its members, and that those interests are not otherwise adequately represented.  The WRA Petition is unopposed.  WRA demonstrates that it meets the requirements for intervention by permission set out in Rule 4 CCR 723-1-1401(c).  The ALJ will grant the WRA Petition and will grant WRA permission to intervene.  WRA is an Intervenor and a Party in this Proceeding.  

18. Black Hills, CIEA, CEO, Interwest, OCC, Public Service, Staff, Tri-State, and WRA, collectively, are the Parties.  Each individually is a Party.  Going forward, the certificate of service in this consolidated Proceeding will contain only the Parties.  

19. Each Party is represented by legal counsel in this Proceeding.  

B. Definition of Issues.  

20. When it referred the Consolidated Transmission Proceedings, the Commission provided this guidance:  In accordance with Rules 4 CCR 723-3-3625 through 4 CCR 
723-3-3627 (Transmission Planning Rules),  
the Commission issues a written decision regarding the Utilities’ compliance with these rules and the adequacy of the existing and planned transmission facilities in Colorado to meet the present and future energy needs in a reliable manner.  In this decision, the Commission may also provide further guidance to be used in the preparation of the Utilities’ next biennial filings.  

* * *  
 
We refer this matter to an [ALJ] for a Recommended Decision.  The ALJ shall review the filings, comments, and responses.  The ALJ shall schedule any workshops or hearings by a separate decision.  

Decision No. C16-0143-I at ¶¶ 10 and 13.  

21. In Decision No. R16-0733-I, the ALJ stated:  

the Commission referred the Consolidated Transmission Proceedings to the ALJ for issuance of a recommended decision that addresses:  (a) whether the Utilities complied with the Transmission Planning Rules; (b) whether the existing and planned transmission facilities in Colorado are adequate to meet the present and future energy needs in a reliable manner; (c) whether the Commission ought to provide guidance to be used in the preparation of the Utilities’ next biennial filings; and (d) if the Commission ought to provide guidance, what that guidance should be.  The ALJ is to address these issues in the context of -- and focused on 
-- the Transmission Reports filed in the Consolidated Transmission Proceedings, taking into consideration the discussion and guidance provided in the decisions issued in Proceedings No. 10R-526E, No. 12M-102E (and consolidated proceedings), and No. 14M-0110E (and consolidated proceedings).[Note 6]  

Note 6 states:  The ALJ notes, without deciding, that there may be federal 
law-based relevant considerations and guidance in addition to, or that supplement, the considerations and guidance in the cited Commission proceedings.  

Decision No. R16-0733-I at ¶ 25 (emphasis supplied).  

22. In the CIEA Motion at ¶¶ 7-8, CIEA states that it  

agrees with the ALJ’s analysis of the issues to be decided.  However, in light of Decision [No.] R14-0845, CIEA is unsure what evidence, if any, it may bring in this matter and how CIEA can present alternatives or even argue whether the utilities have complied with the Rule.  CIEA is unsure whether “compliance” has any meaning in light of the R14-0845 decision, other than accepting that the required filing has been made.  

 
CIEA is therefore concerned about the scope of the ALJ’s ruling, inasmuch as it remains unclear to CIEA whether, and to what extent, the Commission may affect transmission planning outcomes in the context of Rule 3627.  Although CIEA has advocated for an evidentiary process in Rule 3627, CIEA is hesitant to commit the resources necessary for litigation given the uncertainty of potential outcomes under the Rule in light of prior decisions of the Commission.  CIEA requests, if at all possible[,] ... that the ALJ consider defining the actions that may result from this litigation in light of  

Decision No. R14-0845, which was issued on July 18, 2014 in Proceeding No. 14M-0110E (and consolidated proceedings).  

23. The ALJ will not grant CIEA’s request for guidance with respect to, or a definition of, the actions that may result in this consolidated Proceeding in light of prior Commission decisions.  The ALJ notes that one may advocate that the Commission not adhere to a previous Commission decision interpreting a rule, for example, if the circumstances have changed or if there is a reasonable and articulable basis for the proposed change in the rule interpretation.  Thus, the Parties may make the arguments, and may present the evidence, that they think appropriate to support their position in this consolidated Proceeding.
  

24. The ALJ will review the Black Hills Report, the PSCo Report, and the Joint Reports taking into account the applicable Rules and the Commission interpretation of those Rules found in prior Decisions.  If the ALJ is persuaded that, for purposes of this Proceeding, 
the circumstances warrant, for example, changing or not following a principle or a Rule interpretation contained in a previous Commission decision, the ALJ will issue a Recommended Decision that adopts the result that she finds to be appropriate, supported, and persuasive.  
C. Burden of Proof.  

25. With respect to the Black Hills Report and the Public Service Report, the sponsoring utility has the burden to prove that the report (and, if applicable, the process used to develop the report) complies with applicable requirements.  

26. With respect to the Joint Reports, the sponsoring Utilities have the burden to prove that the Joint Reports and the process used to develop the Joint Reports comply with the Transmission Planning Rules.  The Utilities also have the burden to prove “the adequacy of the existing and planned transmission facilities in Colorado to meet the present and future energy needs in a reliable manner” (Decision No. C16-0143-I at ¶ 10).  

27. As the Parties that seek a Commission order approving the reports, the Utilities’ burden of proof is preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  
28. If a Party recommends that the Commission order the Utilities to use one or 
more specific processes in the preparation of the Utilities’ next biennial filings or to provide 
specific data in the Utilities’ next biennial filings, that Party bears the burden of proof (by a preponderance of the evidence) with respect to each recommendation.  

29. If a Party recommends that the Commission change, or not apply in this Proceeding, a previous Rule interpretation or not apply a principle contained in a previous Decision, that Party bears the burden of proof (by a preponderance of the evidence) with respect to its recommendation.  

D. Public Service to Make Filing Regarding Evidentiary Hearing, Procedural Schedule, and Related Matters.  

30. Having determined that an evidentiary hearing is necessary, the ALJ must establish a procedural schedule, must schedule an evidentiary hearing in this Proceeding, 
and must address other issues.  To accomplish this, the ALJ will order Public Service to consult with the other Parties and then to make, not later than September 28, 2016, a filing that:  (a) contains a procedural schedule, including hearing dates, that is satisfactory to the Parties; and (b) addresses the issues discussed below.  The ALJ will order the other Parties to cooperate with PSCo with respect to this filing.  

The procedural schedule in the September 28, 2016 filing must contain at least the following:  (a) the date by which Black Hills, Public Service, and Tri-State each will file direct testimony and attachments in support of the report(s) that it has filed; (b) the date by which each other Party will file its answer testimony and attachments;
 (c) the date by which Black Hills, Public Service, and Tri-State each will file rebuttal testimony and attachments; (d) the date by which each will file cross-answer testimony and attachments;
 (e) the date by which each Party will file its corrected testimony and attachments; (f) the date by which each Party will 

31. file its prehearing motions, including (without limitation) dispositive motions, motions in limine, and motions to strike;
 (g) the date by which the Parties will file any stipulation
 and any settlement
 reached;
 (h) the date(s) for the evidentiary hearing; and (i) the date by which each Party will file its post-hearing statement of position, to which (absent further order) no response will be permitted.  
32. Unless modified, Rule 4 CCR 723-1-1405 governs discovery.  If the procedures and timeframes contained in Rule 4 CCR 723-1-1405 are not adequate, the September 28, 2016 filing must contain:  (a) any modifications or special provisions that the Parties wish the ALJ 
to order with respect to discovery; and (b) an explanation of the need for each proposed modification or special provision.  

33. Rules 4 CCR 723-1-1100 and 723-1-1101 govern the treatment of information claimed to be confidential.  If the procedures and timeframes contained in Rules 4 CCR 
723-1-1100 and 723-1-1101 are not adequate, the September 28, 2016 filing must contain:  
(a) any special provisions that the Parties wish the ALJ to order with respect to treatment of information claimed to be confidential; and (b) an explanation of the need for each proposed special provision.  

34. The Parties may include additional matters in the September 28, 2016 filing.  

35. When the September 28, 2016 filing is received, the ALJ will issue an Interim Decision scheduling the evidentiary hearing; establishing the procedural schedule; and addressing other pertinent matters.  

36. The Parties are advised and are on notice that, if Public Service fails to make the September 28, 2016 filing or if the Parties cannot agree on a procedural schedule (including hearing dates), the ALJ will schedule the evidentiary hearing and will establish the procedural schedule without input from the Parties.  

E. Additional Advisements and Other Matters.  

37. The Parties are advised and are on notice that, subject to Rules 4 CCR 
723-1-1100 and 723-1-1101, the ALJ will order a Party propounding discovery to serve the discovery requests on all Parties.  The Parties are advised and are on notice that this requirement is effective on the mailed date of this Interim Decision.  

38. The Parties are advised and are on notice that, subject to Rules 4 CCR 
723-1-1100 and 723-1-1101, the ALJ will order a Party responding to discovery to serve the discovery responses on all Parties.  The Parties are advised and are on notice that this requirement is effective on the mailed date of this Interim Decision.  

39. The Parties are advised and are on notice that they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.colorado.gov/dora/puc.  

40. The ALJ calls counsel’s attention to the requirement of Rule 4 CCR 
723-1-1202(d) that  

[e]very pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, e-mail address, and attorney registration number.  
(Emphasis supplied.)  The Parties are advised and are on notice that filings must comply 
with this requirement
 and the other Rule requirements pertaining to filings made with the Commission.  

41. The Parties are advised and are on notice that timely filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed timely with the Commission.  

42. The Parties are advised and are on notice that the Commission has an 
E-Filings System available.  One may learn about -- and if one chooses to do so, may register to use -- the E-Filings System at www.colorado.gov/dora/puc.  

II. ORDER  
A. It Is Ordered That:  
1. The Colorado Energy Office is a Party in this Proceeding.  

2. The Trial Advocacy Staff of the Commission is a Party in this Proceeding.  

3. The Motion to Intervene filed on August 26, 2016 by the Colorado Independent Energy Association (CIEA) is granted.  

4. CIEA is a Party in this Proceeding.  

5. The Petition for Leave to Intervene filed on August 26, 2016 by Western Resource Advocates (WRA) is granted.  

6. WRA is a Party in this Proceeding.  

7. The certificate of service in this consolidated Proceeding shall contain the Parties.  

8. Not later than September 28, 2016, Public Service Company of Colorado (Public Service) shall make a filing that complies with the requirements of ¶¶ 30-34 of this Interim Decision.  

9. The other Parties shall cooperate with Public Service in the preparation of the filing required by Ordering Paragraph No. 8.  

10. Consistent with the discussion above, if Public Service fails to make the filing required by Ordering Paragraph No. 8 or if the Parties are unable to agree to a procedural schedule (including hearing dates), the Administrative Law Judge, without input from the Parties, shall schedule the evidentiary hearing and shall establish the procedural schedule.  

11. Subject to Rules 4 Code of Colorado Regulations 723-1-1100 and 723-1-1101, a Party propounding discovery shall serve the discovery requests on all Parties.  

12. Subject to Rules 4 Code of Colorado Regulations 723-1-1100 and 723-1-1101, a Party responding to discovery shall serve the discovery responses on all Parties.  

13. The Parties are held to the advisements contained in this Interim Decision.  

14. This Interim Decision is effective immediately.  
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� This Rule is found in the Rules Regulating Electric Utilities, Part 3 of 4 Code of Colorado Regulations 723.  


�  That Proceeding is In the Matter of the Year 2016 Filings by Colorado Electric Utilities in Accordance with Rule 4 CCR 723-3-3206 for the Designation of Electric Utility Transmission Facilities Whether the Facilities Are in the Normal Course of Business or an Application to Obtain a Certificate of Public Convenience and Necessity Is Required.  


�  That Proceeding is In the Matter of the Application of Public Service Company of Colorado for Approval of the 600 MW Rush Creek Wind Project Pursuant to Rule 3660(h), a Certificate of Public Convenience �and Necessity for the Rush Creek Wind Farm, and a Certificate of Public Convenience and Necessity for the �345 kV Rush Creek to Missile Site Generation Tie Transmission Line and Associated Findings of Noise �and Magnetic Field Reasonableness. This Proceeding is consolidated with Proceeding No. 16V-0314E. On September 2, 2016, a Joint Motion to Approve Non-Unanimous Settlement Agreement and a Non-Unanimous Settlement Agreement were filed in those consolidated proceedings.  


�  That Proceeding is In the Matter of the Petition of Public Service Company of Colorado for a Variance of the Construction Schedule for the Pawnee to Daniels Park 345 kV Transmission Project.  This Proceeding is consolidated with Proceeding No. 16A-0117E.  On September 2, 2016, a Joint Motion to Approve Non-Unanimous Settlement Agreement and a Non-Unanimous Settlement Agreement were filed in those consolidated proceedings.  


�  That Interim Decision was issued on August 8, 2016 in this consolidated Proceeding.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  This ruling denying CIEA’s request is consistent with the ruling that denied Public Service’s oral request (made during the workshop) to have certain legal issues briefed and decided prior to the evidentiary hearing.  


�  Black Hills, Public Service, and Tri-State may file answer testimony and attachments that addresses and responds to another utility’s direct testimony and attachments.  


�  Cross-answer testimony may address and respond only to answer testimony and attachments.  


�  This date must be at least ten days before commencement of the hearing.  


�  Rule 4 CCR 723-1-1407 governs stipulations.  


�  Rule 4 CCR 723-1-1408 governs settlements.  


�  This date must be at least three business days before the first day of hearing.  


�  During the course of this consolidated Proceeding, the ALJ may have occasion to inform counsel, on short notice, of rulings.  The ALJ will make such notifications by e-mail and will rely on signature blocks for the appropriate e-mail addresses.  
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