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I. STATEMENT

1. On March 15, 2016, Larry D. Hill (Complainant) filed a Formal Complaint against Respondent Public Service Company of Colorado (Public Service or the Company).  That filing commenced this Proceeding.  

2. By Decision No. R16-0217-I, issued March 15, 2016, Public Service was prohibited from disconnecting Mr. Hill’s service during the pendency of this proceeding on two conditions: that Mr. Hill 1) make a payment deposit or bond of $600.00 with the Company no later than noon on March 25, 2016; and 2) keeping current with charges incurred for future utility services.
3. By the Commission’s Order Setting Hearing and Notice of Hearing, issued March 16, 2016, this matter was scheduled for hearing on May 31, 2016.  The Commission also ordered Public Service to Satisfy or Answer Mr. Hill’s complaint within 20 days.
4. By minute entry during the Commission’s weekly meeting held on March 23, 2016, the matter was referred to an administrative law judge (ALJ) for disposition. 

5. On April 5, 2016, Public Service filed its Answer.

6. By Decision No. R16-0301-I, issued on April 7, 2016, the scheduled hearing was vacated because both parties notified the Commission that they wished to attempt to resolve this dispute through mediation.  

7. By Decision No. R16-0462-I, issued on June 3, 2016, a hearing was scheduled to commence in this matter on July 6, 2016.

8. At the scheduled time and place, the hearing was convened.  Counsel appeared on behalf of Public Service. Complainant did not appear. 

9. Public Service moved to dismiss the case with prejudice for Complainant’s failure to prosecute the Complainant.  The matter was taken under advisement and an opportunity was afforded to file a statement of position as to the dismissal with prejudice.

10. On July 18, 2016, Public Service filed it Brief in Support of Dismissal with Prejudice.

II. DISCussion
11. Public Service argues that Mr. Hill’s failure to appear both for mediation and the scheduled hearing demonstrates a clear pattern of disregard for Commission process. Public Service sites three prior Commission decisions dismissing proceedings with prejudice.

12. The Company first cites Michael Allen Hornback v. U.S. WEST Communications, Inc.,
 where which the ALJ dismissed the complaint with prejudice after taking into consideration that: 1) Complainant failed to respond to a motion to dismiss after having personal contact with Commission personnel; 2) failed to appear at a scheduled hearing; and 3) was not available at his residence and business phone numbers at the time of hearing.  The ALJ found circumstances warranted following applicable case law revealing that when a matter is called for trial and the complaining party fails to appear, the dismissal is a dismissal with prejudice.  Citing Sunshine v. Robinson, 168 Colo. 409, 451 P.2d 757 (1969); Davis v. Klaes, 141 Colo. 19, 346 P.2d 1018 (1959).
13. The Company then cites Betty Bass v. Public Service,
 where the ALJ dismissed the Complaint with prejudice after taking into consideration: 1) that Public Service appeared and Complainant failed to appear at a hearing in which she had previous notice; and 
2) the Complainant’s previous failure to appear for a hearing in a similar complaint against Public Service. 

14. Finally, the Company cites Brian Hicks v. Absolute Towing and Klaus Towing, Inc.,
 where which the ALJ dismissed with prejudice the complaint against Klaus Towing because Klaus Towing appeared and Complainant failed to appear for a noticed hearing in Colorado Springs.
 

15. Public Service asserts that the Formal Complaint submitted by Mr. Hill against Public Service in this case should be dismissed with prejudice, given that Mr. Hill: 1) failed to appear at the scheduled mediation;
 and 2) failed to appear at the hearing scheduled on July 6, 2016. 

16. The within proceeding was initiated by Mr. Hill having filed his Complaint.  A hearing was scheduled on the Complaint.  Notice of the scheduled hearing was provided to Mr. Hill via first-class mail at the address he provided for himself in the Complaint.  The Commission’s file reveals no motion was filed to reschedule the hearing nor any attempt made to communicate that he would not or could not be present.

17. Upon convening the scheduled hearing, Complainant failed to appear, and thus, failed to present any evidence whatsoever in support of the allegations of the Complaint.  Public Service, having appeared for hearing, moved for dismissal of the Complaint with prejudice.

18. "’The taking of evidence and entry of judgment on [the day of trial] in the absence of one of the parties who knows his case is set for trial is not a proceeding under the default provisions of the rules, but is, in fact, a trial on the merits.’ Davis v. Klaes, supra, 141 Colo. at 22, 346 P.2d at 1019. The supreme court reiterated this view in Sunshine v. Robinson, 168 Colo. 409, 413, 451 P.2d 757, 759 (1969).”  Rombough v. Mitchell, 140 P.3d 202, 205 (Colo. Ct. App. 2006).
19. Complainant, having failed to prosecute the Complaint or present any evidence whatsoever in support thereof, failed to make a prima facie case.  Respondent’s motion to dismiss with prejudice will be granted.  The Complaint will be dismissed with prejudice.

III. order

A. The Commission Orders That:  

1. The Complaint of Larry D. Hill v. Public Service Company of Colorado is dismissed with prejudice.

2. Proceeding No. 16F-0173EG is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� Decision No. R97-695, Proceeding No. 97F-201T issued July 11, 1997.


� Decision No. R07-0473, Proceeding No. 07F-066EG issued June 4, 2007.


� Decision No. R13-0286, Proceeding No. 13F-0045TO issued March 6, 2013.


�  Complaint was not dismissed with prejudice against Absolute Towing, who also failed to appear. 


� Although Public Service asserts that Mr. Hill failed to appear for mediation and did not respond to attempts to reach him, such matters do not affect the outcome of this proceeding.  First, mediation was voluntarily entered into by the parties and attendance was not ordered by the Commission.  Further, to the extent applicable, if at all, it would affect prehearing relief rather than as a result of failing to appear at the hearing on the merits.  Compare Weiss v. Dept. of Public Safety, 847 P.2d 197 (Colo. App. 1992).
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