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I. STATEMENT  
1. On April 29, 2016, the Sterling Corporation, (Sterling) filed a formal complaint against Qwest Communications LLC (Qwest) with the Commission.  That filing commenced this proceeding.

2. On May 4, 2016, a hearing was set in this matter for July 12, 2016. 

3. On May 4, 2016 by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).   

4. On May 26, 2016, Qwest filed its Motion to Permit Late Filing and Answer and Motion to Dismiss. 

5. On June 9, 2016, Sterling filed its Unopposed Motion for Extension of Time (Unopposed Motion). Sterling requested an extension to file a response to the Motion to Permit Late Filing and Motion to Dismiss until June 16, 2016. 

6. On June 10, 2016, by Decision No. R16-0513-I, the Unopposed Motion was granted and the evidentiary hearing scheduled for July 12, 2016 was vacated.

7. On June 16, 2016, Sterling filed its Responses to Qwest’s Motion to Dismiss and Motion for Acceptance of its Late Filed Answer (Response).

II. MOTION TO PERMIT LATE FILING

8. In its Motion to Permit Late Filing, Qwest states it failed to file a timely Answer in the above captioned proceeding due to a miscalculation of the due date.

9. Sterling does not object to the Motion to Permit Late Filing.

10. Good cause is found to grant the Motion to Permit Late Filing and permit the late filing of Qwest’s Answer and Motion to Dismiss.

III. MOTION TO DISMISS

A. Undisputed Facts

11. Sterling is a Colorado Company developing a property located in Weld County Colorado known as Saddleback.

12. The City of Firestone required Sterling to construct a left turn lane from Weld County Road 20 into Saddleback to cope with traffic.

13. By the filings made by the parties the following facts are not disputed:

a)
In order to construct a turn lane, certain Qwest facilities need to be relocated;
b)
Sterling and the Company entered into a contract for the relocation of facilities on or about August 21, 2015;
c)
Pursuant to the terms of the contract, the Company is to relocate an X Box and a Remote Terminal so that the turn lane may be constructed; and
d)
Sterling paid the Company $172,450.17 by check dated on or about August 20, 2015 to cover the costs of the relocation, and the Company accepted this amount which was specified in the contract.

14. Sterling filed its Complaint pursuant to § 40-6-108 (1)(a), C.R.S.

B. First Claim for Relief

15. In the first claim, Sterling requests an order from the Commission for Qwest to relocate certain Qwest facilities due to Qwest’s failure to relocate the facilities at the time of the filing of the Complaint. 

16. In its Motion to Dismiss, Qwest states that the Commission is without jurisdiction to resolve contract disputes and that the facilities in question have been moved making the claim for relief moot.

17. In its Response, Sterling admits that after the filing of the Complaint, Qwest has relocated the facilities in question making the first claim for relief moot.

18. The first claim for relief shall be dismissed.

C. Second Claim for Relief

19. In Sterling’s second claim for relief it requests the Commission order Qwest to refund Sterling’s payment of $172,450.72 for the relocation of the facilities.

20. Sterling states that under § 40-6-119(1), C.R.S., the Commission has the authority to order reparations for excessive charges.

21. Qwest argues that Sterling’s second claim for relief
 should also be dismissed again due to lack of jurisdiction.  

22. In its Response, Sterling relies upon § 40-6-119(1), C.R.S.,
 to provide Commission jurisdiction for the Complaint. Sterling requests that the Commission determine whether relocation charges were just and reasonable and whether reparations should be awarded.”

D. Discussion

6. Section § 40-6-108, C.R.S., provides that, 

(1)(a) 
Complaint may be made by the commission or by its own motion or by any corporation, person, chamber of commerce, or board of trade, or by any civic, commercial, mercantile, traffic, agricultural, or  manufacturing association or organization, or by any body politic or municipal corporation by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of ay order or rule of the commission.”

(1)(b)
No complaint shall be entertained by the commission, except upon its own motion, as to the reasonableness of any rates or charges of any gas, electric, water, or telephone public utility, unless the same is signed by the mayor or the president or chairman of the board of trustees or a majority of the council, commission, or other legislative body of the county, city and county, city, or town, if any, within which the alleged violation occurred, or not less than twenty-five customers or prospective customers of such public utility.
7. Section 40-6-119(1), C.R.S., provides that,

When complaint has been made to the commission concerning any rate, fare, toll, rental, or charge for any product or commodity furnished or service performed by any public utility and the commission has found, after investigation, that the public utility has charged an excessive or discriminatory amount for such product, commodity, or service, the commission may order that the public utility make due reparation to the complainant therefor, with interest from the date of collection, provided no discrimination will result from such reparation.

23. The complaint filed by Sterling on April 29, 2016, does not meet the statutory requirements to bring a complaint to the reasonableness of a charge from a utility under 
§ 40-6-108(b), C.R.S., yet Sterling argues that the Commission is granted jurisdiction to determine the reasonableness of the relocation charge in the instant case under § 40-6-119(1), C.R.S.

24. If one logically follows the argument of Sterling, there is a conflict between §§ 40-6-108 and § 40-6-119(1), C.R.S.  By a plain reading of § 40-6-108(1)(b), C.R.S., a complaint challenging the reasonableness of a charge will only be entertained by the Commission if it is “signed by the mayor or the president or chairman of the board of trustees or a majority of the council, commission, or other legislative body of the county, city and county, city, or town, if any, within which the alleged violation occurred, or not less than twenty-five customers or prospective customers of such public utility.”  § 40-6-108(1)(b), C.R.S. Yet Sterling looks to the language of § 40-6-119(1), C.R.S., and argues that after a complaint concerning the reasonableness of a charge has been filed, with no restriction on who may file the complaint, the Commissions has the ability to “order that the public utility make due reparation to the complainant.” § 40-6-119(1), C.R.S. This interpretation creates a conflict between the two statutes.

25. “Courts must attempt to give consistent, harmonious, and sensible effect to all of its parts.  A construction that would render any clause or provision unnecessary, contradictory, or insignificant should be avoided.”  Bowland v. Indus. Claim Appeals Office, 984 P.2d 660, 663 (1989 Colo. App.)
26. In the case of statutory conflict, the General Assembly has provided guidance as follows:

If a general provision conflicts with a special or local provision, it shall be construed, if possible, so that effect is given to both. If the conflict between the provisions is irreconcilable, the special or local provision prevails as an exception to the general provision, unless the general provision is the later adoption and the manifest intent is that the general provision prevail. 
§ 2-4-205 C.R.S.

27. The proper way to give effect to both statutes is to follow their plain reading.   

28. Section 40-6-108(a), C.R.S., provides jurisdiction to the Commission to hear complaints brought by the listed parties, including corporations, “setting forth any act or thing done or omitted to be done by a public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.”

29. Section 40-6-108(b), C.R.S., provides jurisdiction to the Commission to hear complaints brought by the Commission on its own motion as to the reasonableness of any rates or charges of any gas, electric, water, or telephone public utility. The jurisdiction of the Commission, other than from its own motion, to entertain any complaints concerning the reasonableness of any rates or charges of a public utility requires that the complaint be “signed by the mayor or the president or chairman of the board of trustees or a majority of the council, commission, or other legislative body of the county, city and county, city, or town, if any, within which the alleged violation occurred, or not less than twenty-five customers or prospective customers of such public utility .” § 40-6-108(1)(b), C.R.S.
30. Both §§ 40-6-108(a) and § 40-6-108(b), C.R.S., are silent as to any remedy.

31. When the plain language of § 40-6-119(1), C.R.S., is viewed it is clear, in 
light of § 40-6-108, C.R.S., that what is provided is not jurisdiction but rather a remedy.  
Section 40-6-119(1), C.R.S., allows for after investigation  of any rate toll or charge that the Commission finds excessive or discriminatory “the commission may order that the public utility make due reparation to the complainant therefor, with interest from the date of collection.”  
32. A plain reading of § 40-6-119(1), C.R.S., shows that it does not confer jurisdiction to the Commission but rather provides a remedy after a properly filed complaint has been proven after investigation.

33. This interpretation allows for a harmonious reading of both statutes. The interpretation of § 40-6-119(1), C.R.S., argued by Sterling, would give no effect to the provisions of § 40-6-108, C.R.S., and would allow anyone the ability to file a claim as to the reasonableness of any charge or rate by a public utility.
 That is not the intent of § 40-6-108, C.R.S.

34. For the Commission to have jurisdiction over Sterling’s second claim concerning the reasonableness of Qwest’s charges of $172,450.72 for the relocation of the facilities, the complaint is required to meet the requirements of either § 40-6-108(a), C.R.S., or § 40-6-108(b), C.R.S.  

35. Sterling has not alleged a violation of any provision of law or of any order or rule of the commission only that the charges were not just and reasonable.
36. The complaint was not signed by the mayor or the president or chairman of the board of trustees or a majority of the council, commission, or other legislative body of the county, city and county, city, or town, if any, within which the alleged violation occurred, or not less than twenty-five customers or prospective customers of such public utility.
37. Sterling has failed to meet the requirements of § 40-6-108, C.R.S. 
38. The second claim for relief shall be dismissed.

IV. ORDER  

A. The Commission Orders That:  

1. The Motion to Permit Late Filing and Answer filed by Qwest Communications LLC (Qwest), on May 26, 2016 is granted. 

2. The Motion to Dismiss filed by Qwest in the above captioned proceeding on May 26, 2016, is granted.

3. The above captioned application is dismissed without prejudice. 

4. Proceeding No. 16F-0312T is closed.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
 

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.
 

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Complaint p. 1.


� Qwest labels the second claim of relief a breach of contract action, although at no time does Sterling characterize the second claim for relief in this manner.


� The Response states § 40-6-119(2), C.R.S., but quotes subsection (1).


� Sterling Response p. 4.


� Although not cited by Sterling, § 40-6-119(2), C.R.S., also does not provide jurisdiction but rather provides a remedy for the failure to comply with the remedy provided in subsection (1).


� The undersigned ALJ believes this interpretation would allow any ratepayer to file a complaint as to any charge or rate imposed by any public utility. 
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