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I. STATEMENT  
1. The procedural history of this Proceeding is set out in previously-issued Interim Decisions.  The procedural history is repeated here as necessary to put the instant Interim Decision in context.  

2. On January 27, 2016, Public Service Company of Colorado (Public Service, PSCo, or Company), filed a Verified Application for Approval of its Solar*Connect Program (Application).  Accompanying the Application are the direct testimony and attachments of four witnesses in support of the Application.  

3. On January 28, 2016, the Commission issued its Notice of Application Filed (Notice) in this Proceeding.  That Notice established an intervention period, which has expired.  

4. The following intervened as of right or were granted permission to intervene:  City of Boulder (Boulder); Colorado Energy Office (CEO); Colorado Independent Energy Association (CIEA); Colorado Office of Consumer Counsel (OCC); Colorado Solar Energy Industries Association (COSEIA); Energy Freedom Coalition of America (EFCA); Interwest Energy Alliance (Interwest); Litigation Staff of the Commission (Staff); NextEra Energy Resources, LLC (NextEra); Sam’s West, Inc. (Sam’s West); Solar Energy Industries Association, Inc. (SEIA); SunShare LLC (SunShare); Vote Solar; Wal-Mart Stores, Inc.; and Western Resource Advocates (WRA).  
5. Boulder, CEO, CIEA, COSEIA, EFCA, Interwest, NextEra, OCC, SEIA, Staff, SunShare, Vote Solar, Wal-Mart,
 and WRA, collectively, are the Intervenors; each individually is an Intervenor.  The Company and the Intervenors, collectively, are the Parties; each individually is a Party.  Each Party is represented by legal counsel in this Proceeding.  
6. On March 9, 2016, by Minute Order, the Commission deemed the Application complete as of that date.  On March 21, 2016 and pursuant to § 40-6-109.5(1), C.R.S., Decision No. R16-0234-I extended the time for Commission decision in this Proceeding to October 5, 2016.  On April 12, 2016, Decision No. R16-0318-I further extended the time for Commission decision in this Proceeding to January 3, 2017.  

7. On March 9, 2016, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  

8. By Decision No. R16-0318-I, the ALJ scheduled the evidentiary hearing and established the procedural schedule in this Proceeding.  
9. In accordance with the procedural schedule, Intervenors have filed their answer testimony and attachments.  
10. Parties have been conducting discovery.  

11. On May 31, 2016, Public Service filed a Motion for Extraordinary Protection of Highly Confidential Information (PSCo Motion or Motion).  In that filing, the Company asks the Commission:  (a) to find that “the Company’s system forecasted hourly marginal cost data for 2016” (PSCo Motion at 1) is highly confidential; and (b) to order the extraordinary protections stated in the PSCo Motion at 4.  
12. As good cause for granting the relief sought, the Company states:  
the forecasted hourly marginal cost data for 2016 could allow counterparties to determine Public Service’s projected marginal costs for energy and capacity.  Those estimates would give potential bidders the ability to gain an unfair advantage over Public Service when bidding against the Company in energy markets or when submitting proposals to Public Service in solicitations, including the Electric Resource Plan (“ERP”) proceeding [filed on May 27, 2016], which would adversely affect Public Service’s bargaining position and the ability of the Company to solicit least-cost resources, as well as to negotiate the most favorable contract for the Company and our ratepayers.  
***  

 
The forecasted hourly marginal cost data for 2016 is considered highly confidential because such data could be used to develop bidding and trading strategies that may financially damage the Company or other market participants.  The Commission’s rules for protection of confidential information are not adequate for protection of this Highly Confidential Information, because they are not sufficiently limited in the parties who are allowed access to the information.  If any of this Highly Confidential Information was disclosed to persons involved in planning potential bids into the Company’s upcoming ERP proceeding or developers of energy resources, competitive power suppliers, existing or potential wholesale customers of developers of energy resources, or trade organizations or associations representing such entities, it would negatively impact the Company’s ability to solicit resources, negotiate beneficial terms, and pay the best possible prices to acquire resources in the future. 
 
If adopted, the highly confidential protections proposed by the Company will afford sufficient protection for the highly confidential information, by limiting the distribution of the information to parties that are not in a position to use the information.  

PSCo Motion at 3, 5.  
13. Public Service seeks to limit disclosure of the data to the Commissioners, the ALJ, the Commission advisors and advisory counsel, and the intervenors (and their counsel and subject matter experts) that are not  
developers of energy resources, including potential bidders into Public Service’s [2016] ERP proceeding, and any trade organization or other association representing any of the foregoing entities ... .  
PSCo Motion at 4.  
14. In the filing, the Company states that COSEIA and EFCA oppose the PSCo Motion and that, as of May 31, 2016, neither SEIA nor Wal-Mart had indicated its position with respect to the Motion.  The PSCo Motion contains no information about the reasons for the opposition to the Motion.  
15. The response time to the PSCo Motion has expired.  As of the date of this Interim Decision, no Party has filed a response to the Motion.  The Motion is unopposed.  In addition, pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1400(d),
 as no response was filed, the ALJ deems the Motion confessed.  
16. As the Party seeking a determination that the Company’s forecasted hourly marginal cost data for 2016 are highly confidential and that the appropriate extraordinary protection is to limit access to the data, Public Service bears the burden of establishing that 
the Commission should grant the requested relief.  Section 24-4-105(7), C.R.S.; Rule 4 CCR 
723-1-1101(b); Rule 4 CCR 723-1-1500.  
17. Rule 4 CCR 723-1-1101(b) establishes the required content of a motion for extraordinary protection.  The PSCo Motion satisfies the Rule content requirements and is supported by the Affidavit of Robin L. Kittel.  
18. The ALJ finds the reasons stated by Public Service to be persuasive.  On that basis, the ALJ finds that Public Service has met its burden to establish that, for purposes of this Proceeding only, the Company’s forecasted hourly marginal cost data for 2016 are highly confidential information to which the ALJ should extend extraordinary protection.  
19. Because the finding that the data are highly confidential is limited to this Proceeding, the following does not apply to the Company’s forecasted hourly marginal cost data for 2016:  
a Commission determination regarding confidentiality of information shall apply in all future proceedings before the Commission as to the specific information for which ... highly confidential protection was asserted.  

Rule 4 CCR 723-1-1100(f).  If Public Service believes that the data are highly confidential and should have extraordinary protection in one or more other Commission proceedings, Public Service must file an appropriate motion in the other proceeding(s).  
20. The ALJ now addresses the Company’s proposed extraordinary protections (these are set out supra).  The ALJ has considered:  (a) the nature of the highly confidential information; (b) the uses to which a PSCo competitor, an energy resource developer, or a bidder into the 2016 ERP could put the highly confidential information; and (c) the real possibility that significant harm to PSCo ratepayers may occur if the highly confidential information is disclosed inappropriately.  In addition, the ALJ has considered the Intervenors’ need for access to as much data as practicable in order to participate in a meaningful way in this Proceeding.  Balancing these considerations, the ALJ finds that some of the Company’s proposed extraordinary protections are overly-restrictive or unnecessary to achieve the goal of protecting the designated highly confidential information.  
21. The ALJ has determined the criteria for access that, given the nature of the highly confidential forecasted hourly marginal cost data for 2016, are appropriate and necessary.  These criteria are contained in the Nondisclosure Agreements Relating to Highly Confidential Information (NDAs) that are appended to this Interim Decision as Attachment A and Attachment B.  As relevant here, a signatory to one of the NDAs certifies that s/he meets the criteria for access to the highly confidential data and that s/he will comply with the requirements of the NDA.  
22. The ALJ will limit access to the highly confidential forecasted hourly marginal cost data for 2016 to counsel in this Proceeding who sign the Nondisclosure Agreement Relating to Highly Confidential Information -- Legal Counsel, which is appended to this Interim Decision as Attachment A.  The ALJ will limit access to the highly confidential forecasted hourly marginal cost data for 2016 to subject matter experts in this Proceeding who sign the Nondisclosure Agreement Relating to Highly Confidential Information -- Subject Matter Expert for Party, which is appended to this Interim Decision as Attachment B.  
A. Discovery-related Rulings.  

23. On June 10, 2016, Wal-Mart filed in this Proceeding responses to PSCo’s First Set of Discovery Requests (June 10 Filing).  

24. In relevant part, Rule 4 CCR 723-1-1405(h) states:  

 
Discovery requests, responses, and objections thereto shall not be filed with the Commission except as necessary to support a pleading relating to discovery, as an attachment to prefiled testimony, as a prefiled exhibit, as an exhibit offered at hearing, or as an impeachment exhibit.  No discovery, discovery responses, or objections to discovery shall be submitted to or served through the Commission’s E-Filings System.  ...  
(Emphasis supplied.)  
25. As the Rule makes clear, Wal-Mart should not have made the June 10 Filing.  
To assure that the record of this Proceeding contains only appropriately-filed discovery-related materials, the ALJ will order Wal-Mart to withdraw, not later than June 24, 2016, the June 10 Filing from the record in this Proceeding.  
26. The Parties are advised and are on notice that, if the E-Filings System is used to propound written discovery, the discovery is deemed not to be served.  

27. The Parties are advised and are on notice that, if the E-Filings System is used to respond to written discovery, the response is deemed not to be served.  
28. By electronic mail sent on June 14, 2016 to the Parties’ counsel, the ALJ made the discovery-related rulings contained in this Interim Decision.  This Interim Decision memorializes those rulings.  
II. ORDER  

A. It Is Ordered That:  
1. Consistent with the discussion above, the Public Service Company of Colorado (Public Service) Motion for Extraordinary Protection of Highly Confidential Information, which motion was filed on May 31, 2016, is granted.  

2. Consistent with the discussion above, the following is designated as highly confidential information in this Proceeding only:  Public Service’s forecasted hourly marginal cost data for 2016.  

3. Consistent with the discussion above, the extraordinary protections for the highly confidential information designated in Ordering Paragraph No. 2 are contained in these documents, which are appended to this Interim Decision and are incorporated here as if fully set out:  (a) the Nondisclosure Agreement Relating to Highly Confidential Information -- Legal Counsel, which is Attachment A to this Interim Decision; and (b) the Nondisclosure Agreement Relating to Highly Confidential Information -- Subject Matter Expert for Party, which is Attachment B to this Interim Decision.  

4. Consistent with the discussion above, not later than June 24, 2016, Sam’s West, Inc., and Wal-Mart Stores, Inc., shall withdraw the June 10, 2016 filing made in this Proceeding.  

5. The Parties are held to the advisements contained in the Interim Decisions issued in this Proceeding.  

6. This Interim Decision is effective immediately.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Unless the context indicates otherwise, reference in this Interim Decision to Wal-Mart is a reference to both Sam’s West, Inc., and Wal-Mart Stores, Inc.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  





8

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












