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I. STATEMENT  
1. The procedural history of this Proceeding is set out in Interim Decisions previously issued in this matter.  The procedural history is repeated here as necessary to put this Interim Decision in context.  
2. On October 1, 2015, Liberty Taxi Corporation (Liberty Taxi or Applicant) filed an Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire (October 1 Filing).  That filing commenced this Proceeding.  

3. On February 5, 2016, Decision No. R16-0089-I permitted Liberty Taxi to amend the October 1 Filing and established the scope of the authority sought in this Proceeding.  Unless the context indicates otherwise, reference in this Interim Decision to the Application is to the October 1 Filing as amended by Decision No. R16-0089-I.  

4. On October 5, 2015, the Commission issued its Notice of Application Filed (Notice) in this Proceeding (Notice at 5); established an intervention period; and established 
a procedural schedule.  On November 23, 2015, Decision No. R15-1244-I vacated that procedural schedule.  

5. On November 12, 2015, by Minute Order, the Commission deemed the October 1 Filing complete as of that date.  Decision No. R16-0089-I acknowledged Applicant’s waiver of § 40-6-109.5(2), C.R.S., and advised the Parties that the § 40-6-109.5, C.R.S., timeframe within which a Commission decision should issue does not apply in this Proceeding.  

6. On November 12, 2015, by Minute Order, the Commission referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  

7. The following intervened as of right:  Colorado Cab Company, doing business as Denver Yellow Cab and Boulder Yellow Cab (Colorado Cab); Colorado Springs Transportation LLC, doing business as Yellow Cab Company of Colorado Springs (CS Transportation); and MKBS, LLC, doing business as Metro Taxi (Metro Taxi).
  

8. Colorado Cab, CS Transportation, and Metro Taxi, collectively, are the Intervenors; each individually is an Intervenor.  Applicant and Intervenors, collectively, are 
the Parties; each individually is a Party.  Each Party is represented by legal counsel in 
this Proceeding.  

9. On February 19, 2016, by Decision No. R16-0130-I, the ALJ scheduled an April 19 and 20, 2016 evidentiary hearing and established the procedural schedule, including filing dates, in this Proceeding.  

10. On March 17, 2016, Applicant filed its List of Witnesses and Exhibits.  On March 22, 2016, Colorado Cab and CS Transportation filed their List of Witnesses and Exhibits.  On March 28, 2016, Metro Taxi filed its List of Witnesses and Exhibits.  No Party filed a corrected list of witnesses, and no Party filed a corrected exhibit.  

11. On April 13, 2016, Metro Taxi filed (in one document) a Motion to Dismiss or Alternative Motion to Compel and to Vacate the Evidentiary Hearing.  Applicant filed a response in opposition.  

12. Following a motions hearing and by Decision No. R16-0374-I,
 the ALJ denied the Motion to Dismiss and granted the Alternative Motion to Compel and to Vacate the Evidentiary Hearing.  In that Interim Decision, the ALJ vacated the April 19 and 20, 2016 evidentiary hearing; vacated some of the filing dates in the established procedural schedule; granted the Motion to Compel; scheduled a July 7 and 8, 2016 evidentiary hearing; and established a new procedural schedule in this matter.  

13. There are pending motions in this Proceeding.  The ALJ addresses them in this Interim Decision.  

A. Liberty Taxi’s Motion to Determine Scope of Issues in this Proceeding.  
14. On April 22, 2016, Metro Taxi filed a Motion for Protective Order (Protective Order Motion).  
15. On April 25, 2016, Applicant filed its Response to that Motion (April 25 Response).  In that filing, Applicant “request[s] an order ... prohibiting [Metro Taxi from asserting the argument ascribed to Metro in the Response at paragraphs 2 and 3], since it is beyond the scope of their ability to intervene.”  April 25 Response at paragraph 5.  As stated in Decision No. R16-0374-I, the ALJ treats this as a motion to determine the scope of the issues in this Proceeding.  
16. As the basis for, and as good cause to grant, its motion to determine the scope of the issues in this Proceeding and to adopt its statement of the scope of the issues, Liberty Taxi principally argues:  (a) Metro Taxi may assert in this Proceeding, and may attempt to provide evidence on,  

a subjective interest in its own property damages as well as driver income loss, loss of the availability of drivers, decreased service, and damages to the public if Liberty Taxi were to be granted approval to operate  

(April 25 Response at ¶ 2); (b) as established in § 40-10.1-203, C.R.S., the scope of this Proceeding is limited to “operational fitness and ... Liberty [T]axi’s ability to provide service to the public” (April 25 Response at ¶ 4); and (c) given the statute, the issues that Metro Taxi may assert are beyond the scope of this Proceeding and are beyond Metro Taxi’s intervention.  Relying on this argument, Liberty Taxi requests an Interim Decision that limits the scope of this Proceeding to the issues of Applicant’s fitness and precludes consideration of any other issue, including the impact that granting the Application may have on the Intervenors.  

17. On May 9, 2016, Colorado Cab and CS Transportation filed a joint Response to Liberty Motion to Limit the Scope of this Proceeding (Joint Response).  On May 9, 2016, Metro Taxi filed its Response to Liberty Taxi Corporation’s Motion to Determine the Scope of Issues in this Proceeding (Metro Taxi Response).  In their filings, Intervenors oppose Applicant’s stated scope of the issues in this Proceeding for the same, or closely-related, reasons.  In this discussion, the ALJ combines the Intervenors’ arguments.  

As grounds for their opposition to Applicant’s request, Intervenors principally argue:  (a) the doctrine of regulated competition applies to the Application -- and, thus, affects the scope of the issues in this Proceeding -- because, notwithstanding the language of 
§ 40-10.1-203(2)(b)(II), C.R.S., the plain language of § 40-10.1-203(2)(b)(I), C.R.S., establishes that that doctrine applies to the Commission’s consideration of an application to provide taxicab service in any Colorado county with a population of at least 70,000, and every county that Applicant seeks to serve has a population in excess of 70,000; (b) the 2015 amendments to 
§ 40-10.1-203(2)(b), C.R.S., did not eliminate the public interest considerations, which include (among other things) the doctrine of regulated competition, that are inherent in the Commission’s examination of a certificate of pubic convenience and necessity (CPCN) application such as the one at issue in this Proceeding; (c) the General Assembly’s intent when it enacted the 2015 amendments to § 40-10.1-203(2)(b), C.R.S., is stated in § 40-10.1-203(2)(b)(II)(A), C.R.S., 

18. and includes promotion of competition, expansion of consumer choice, and improvement of the quality of taxi service, which  

is in line with the Commission’s regulatory function, and the relevant considerations under the doctrine of regulated competition.  Preventing the Commission from considering argument or evidence regarding the impact of 
an applicant’s proposed service on overall service levels to the public, or evidence that an applicant’s proposed service will cause destructive competition resulting in a loss of transportation options to the public, would undermine the Legislature’s stated intent in  

enacting the 2015 amendments to § 40-10.1-203(2)(b), C.R.S. (Metro Taxi Response at 4-5); and (d) while the General Assembly  

intended to make it easier to enter the Denver metro [taxicab service] market by requiring the Commission to issue a [CPCN] if it finds fitness, the Commission still has the duty and ability to apply the doctrine of regulated competition and [to] restrict a CPCN under C.R.S. §40-10.1-203 if it is in the public interest, using the tools available to it  
(Joint Response at 7-8).  Intervenors also argue that Applicant offers neither persuasive argument nor legal authority support for its position.  On these bases, Intervenors request issuance of an Interim Decision that rejects Applicant’s position and that states that the Intervenors may argue the applicability of, and may provide evidence pertinent to, the doctrine of regulated competition in this Proceeding.  

19. As the party seeking an order that determines the scope of the issues in this Proceeding, Liberty Taxi has the burden to establish that the Commission should adopt Liberty Taxi’s statement of the scope of the issues in this Proceeding.  Section 24-4-105(7), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.
  
20. As discussed below, the ALJ will grant Liberty Taxi’s request and will limit the issues that may be addressed in this Proceeding.  

21. In Decision No. C16-0476,
 the Commission addressed § 40-10.1-203(2)(b)(II), C.R.S., and the scope of the issues in an application for authority (i.e., a CPCN) to provide taxicab service in the Denver metro counties.  In that Decision, the Commission “adopt[ed] Recommended Decision No. R16-0213 as a Decision of the Commission without modification.”  Decision No. C16-0476 at Ordering Paragraph No. 2.  

22. As relevant here, the Commission makes these determinations:  


Metro Taxi next argues that [the 2015 amendments to § 40-10.1-203(2)(b), C.R.S.,] did not change the application of the doctrine of regulated competition to applicants for taxi services in counties with more than 70,000 people.  Metro Taxi disagrees with the ALJ’s interpretation of [the 2015 amendments to 
§ 40-10.1-203(2)(b), C.R.S.], in which he determined that the statutory amendments to § 40-10.1-203(2)(b)(II), C.R.S., effectively replaced the doctrine of regulated competition with the doctrine of free market competition in the eight counties.  According to Metro Taxi, fitness to provide a proposed service is still dependent upon a finding of public need for the additional taxi services.  
 
The statutory changes added a sentence that requires the Commission 
to grant a CPCN if an applicant demonstrates operational and financial fitness:  “If the commission determines that the applicant has proved its operational 
and financial fitness, the commission shall grant the applicant a 
certificate.” § 40-10.1-203(2)(b)(II)(C), C.R.S.  [The 2015 amendments to 
§ 40-10.1-203(2)(b), C.R.S.,] also removed a sentence that allowed interveners to prove that, even if an applicant is operational and financially fit, the public convenience and necessity do not require the Commission to grant the requested CPCN:  
If the applicant sustains the initial burden of proof [that it is operationally and financially fit to provide the proposed service], there shall be a rebuttable presumption of public need for the service, and any party opposing the application shall prevail upon proving that the public convenience and necessity does not require granting the application or 

that the issuance of the certificate would be detrimental to the public interest.  

See HB [House Bill] 15-1316 (emphasis added).  Additionally, [the 2015 amendments to § 40-10.1-203(2)(b), C.R.S.,] added a sentence that explicitly states that the intent was to increase competition:  
The general assembly hereby finds, determines, and declares that House 
Bill 15-1316 may open the door to multiple taxicab companies entering the taxicab service market within the metropolitan areas of Colorado and will lead to free market competition, expanded consumer choice, and improved quality of service.  
§ 40-10.1-203(2)(b)(II)(A), C.R.S.  
 
We agree with ALJ Adams’s interpretation of the clear statutory language and with his conclusion that the General Assembly intended for [the 2015 amendments to § 40-10.1-203(2)(b), C.R.S.,] to promote competition and remove barriers to entry in the taxi market in Colorado’s metropolitan areas.  In fact, we find that the General Assembly specifically rejected the position taken by Metro Taxi -- that the Commission must consider “public need” in determining fitness when it struck that language from the statute.  We conclude that under the amended statute, the Commission no longer considers public need for additional taxi services when determining operational and financial fitness of an applicant.  
Decision No. C16-0476 at ¶¶ 25-27 (italics in original; bolding supplied).  

23. Decision No. C16-0476 is controlling on the question of the scope of the issues 
in this Proceeding.  The ALJ finds that public need and the doctrine of regulated competition do not apply, and are not relevant, to consideration of the Application in this Proceeding.  

24. Decision No. C16-0476 also addresses the Commission’s ability to impose terms and conditions on a CPCN for taxicab service.  On this issue, the Commission emphasizes that it  

clearly possesses the authority to impose terms and conditions on a CPCN 
for taxi services if the public convenience and necessity require it.  
Section 40-10.1-203(1), C.R.S., states:  
The commission has the power to issue a certificate to a common carrier or to issue it for the partial exercise only of the privilege sought, and may attach to the exercise of the rights granted by the certificate such terms and 

conditions as, in the commission’s judgment, the public convenience and necessity may require.  
This subsection was not altered by  
the 2015 amendments to § 40-10.1-203(2)(b), C.R.S. (Decision No. C16-0476 at ¶ 30).  Thus, when granting a CPCN for taxicab service, the Commission will consider these issues:  (a) whether the public interest requires that terms and conditions be imposed on the granted CPCN; and (b) if the public interest does require terms and conditions, the terms and conditions that are required.  

25. For these reasons, the ALJ will grant Applicant’s request and will limit the scope of the issues in this Proceeding to:  (a) Applicant’s financial and operational fitness; and (b) the terms and conditions that the public interest requires be imposed on the CPCN, if the Application is granted.  

B. Metro Taxi’s Motion for Protective Order.  

26. On April 20, 2016, Applicant served its second set of written discovery on 
Metro Taxi.  

27. On April 22, 2016, Metro Taxi filed its Protective Order Motion.
  In that filing, pursuant to Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 26(c), which is incorporated by reference by Rule 4 CCR 734-1-1405(a), Metro Taxi seeks a protective order that it need not respond to Applicant’s second set of written discovery and that Liberty Taxi is precluded “from discovering the information sought in its second set of written discovery [served on] Metro Taxi” (Protective Order Motion at ¶ 11).  

28. As one basis for, and as good cause to grant, the Motion for Protective Order, Metro Taxi states:  (a) Rule 4 CCR 723-1-1405(k) applies to this Proceeding because it is a “regulated intrastate carrier application proceeding[]”; (b) absent a Commission order to the contrary, Rule 4 CCR 723-1-1405(k)(IV) limits each party “to a single set of not more than 20 interrogatories to each party”; and (c) Liberty Taxi has served on Metro Taxi a second set of written discovery without first obtaining an order permitting that discovery.  As an additional basis for, and as good cause to grant, the Motion for Protective Order, Metro Taxi argues:  (a) while Colo.R.Civ.P. 26(b)(1) permits a party to discover any matter that is relevant to the claim or defense of another party, Colo.R.Civ.P 26(c) permits “a party from whom discovery is sought to seek a protective order to prevent annoyance, embarrassment, oppression, or undue burden or expense” (Protective Order Motion at ¶ 5); (b) under § 40-10.1-203, C.R.S., as amended in 2015, “the doctrine of regulated competition still applies to the geographic territory that Applicant wishes to serve” (id. at ¶ 6); (c) although Metro Taxi may assert the doctrine of regulated competition in this Proceeding,  

the application of the doctrine of regulated competition in this proceeding does not open the door for Applicant to explore Metro Taxi’s own books and seek confidential, proprietary information about Metro Taxi’s operations  

(Protective Order Motion at ¶ 6); and (d) in response to Liberty Taxi’s first set of discovery, Metro Taxi stated the reasons for its opposition to the Application, which did not include the subject matter areas included in the second set of discovery, and the information sought in the second set of discovery is not relevant to Metro Taxi’s claims or defenses in this Proceeding.  

29. Applicant filed its April 25 Response.  In that filing, Applicant opposes the Motion for Protective Order and states:  (a) in its responses to the first set of discovery, Metro Taxi indicated that Metro Taxi would assert in this Proceeding, and may attempt to provide evidence on,  

a subjective interest in its own property damages as well as driver income loss, loss of the availability of drivers, decreased service, and damages to the public if Liberty Taxi were to be granted approval to operate  

(April 25 Response at ¶ 2); (b) the information sought in the second set of discovery pertains to Metro Taxi’s assertions; and (c) the information sought in the second set of discovery is appropriate discovery because the information is necessary for Liberty Taxi to prepare for hearing and to rebut Metro Taxi on these issues.  In its filing, Liberty Taxi neither addresses Rule 4 CCR 723-1-1405(k)(IV) nor makes a motion for a variance or waiver of that Rule.  

30. As the party seeking the protective order, Metro Taxi has the burden to establish that the Commission should grant the requested relief.  Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1500.  

31. For the following reasons, the ALJ will grant the Protective Order Motion.  

32. First, the contested discovery is the second set of discovery addressed to Metro Taxi by Liberty Taxi.  Rule 4 CCR 723-1-1405(k)I(IV) limits the parties in transportation proceedings such as this one to one set of discovery, and Liberty Taxi has not sought a waiver or variance of that Rule.  Absent a waiver or variance, Rule 4 CCR 723-1-1405(k)I(IV) precludes Liberty Taxi from addressing a second set of discovery to Metro Taxi.  

33. Second, Colo.R.Civ.P. 26(b)(1) states, in relevant part, that a party  
may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party[.]  ...  Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.  

34. As discussed, the scope of the issues in this Proceeding is:  (a) Applicant’s financial and operational fitness; and (b) the terms and conditions (if any) that the public interest requires be imposed on the CPCN, if the Application is granted.  As discussed, the ALJ did not adopt Metro Taxi’s assertion that the public interest, which includes the doctrine of regulated competition, is an issue in this Proceeding.  Given the scope of the issues in this matter, the information sought from Metro Taxi in Liberty Taxi’s second set of discovery:  (a) is not relevant to a Metro Taxi defense or claim in this Proceeding; (b) does not “appear[] reasonably calculated to lead to the discovery of admissible evidence” (Colo.R.Civ.P. 26(b)(1)) in this Proceeding; and (c) consequently, is not appropriate discovery in this Proceeding.  

35. For the foregoing reasons, the ALJ will grant the Protective Order Motion and will issue the protective order requested by Metro Taxi.  

C. Metro Taxi’s Renewed Motion to Compel and Motion in Limine.  
36. On June 1, 2016, Metro Taxi filed (in one document) a Renewed Motion to Compel and Motion in Limine (June 1 filing).  As of the date of this Interim Decisions, the 
14-day response time has not expired.  
37. At the expiration of the response time and by separate Interim Decision, the ALJ will address Metro Taxi’s June 1 Filing.  
II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the motion to determine scope of the issues in this Proceeding made by Liberty Taxi Corporation is granted.  

2. The scope of the issues in this Proceeding is as discussed above in this Interim Decision.  

3. Consistent with the discussion above, the Motion for Protective Order filed by MKBS, LLC, doing business as Metro Taxi, is granted.  

4. The following protective order is entered in this Proceeding:  First, Liberty Taxi Corporation cannot obtain through discovery addressed to MKBS, LLC, doing business as Metro Taxi, the information sought in Liberty Taxi Corporation’s second set of written discovery addressed to MKBS, LLC, doing business as Metro Taxi, and served on April 20, 2016.  Second, MKBS, LLC, doing business as Metro Taxi, need not respond to Liberty Taxi Corporation’s second set of written discovery addressed to MKBS, LLC, doing business as Metro Taxi, and served on April 20, 2016.  

5. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.  

6. This Interim Decision is effective immediately.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The following also intervened as of right:  Colorado Coach Transportation, LLC; Colorado Springs Shuttle, LLC; MT Acquisitions LLC, doing business as Mountains Taxi (Mountains Taxi); and Ramblin’ Express, Inc.  By Decision No. R16-0089-I, the ALJ granted the requests of these entities to withdraw their interventions.  


�  That Interim Decision was issued in this Proceeding on May 2, 2016.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


� This Decision was issued on June 3, 2016 in Proceeding No. 15A-0648CP, In the Matter of the Application of Green Taxi Cooperative for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.  


�  The filing of the Motion for Protective Order stays, pending further order, the time within which Metro Taxi must respond to the second set of discovery served by Applicant on April 20, 2016.
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