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I. STATEMENT

1. On 
January 25, 2016, 
Public Service Company of Colorado

 LINK Excel.Sheet.8 "\\\\RIO\\DIV3\\PUC-ALJ\\form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t  \* MERGEFORMAT  (Public Service or Company) filed Advice Letter No. 1712-Electric with tariff sheets and supporting testimony as a Phase II Rate Case proceeding
.

2. The entire procedural history of this proceeding is provided in previous decisions and is repeated here only to the extent necessary to put the above captioned decision in context. 

3. On April 29, 2016, Public Service filed its Fourth Motion for Extraordinary Protection of Highly Confidential Information (Motion IV). In Motion IV, Public Service seeks extraordinary protection pursuant to Rules 1101(b) and 1400 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. 

4. On May 4, 2016, Public Service filed its Corrected Fourth Motion for Extraordinary Protection of Highly Confidential Information.

5. On May 13, 2016, Energy Freedom Coalition of America; Climax Molybdenum Company; CF&I Steel L.P., doing business as Evraz Rocky Mountain Steel; Sunrun Inc.; the Solar Energy Industries Association, Inc.; Western Resource Associates; Vote Solar; the Colorado Solar Energy Industries Association; and the City of Boulder (collectively Joint Respondents) filed their Response in Opposition to Public Service Company of Colorado’s Fourth Motion for Extraordinary Protection. 

6. On May 13, 2016, Energy Outreach Colorado filed their Response to Public Service Company of Colorado’s Fourth Motion for Extraordinary Protection.

7. On May 25, 2016, Public Service filed its Second Corrected Fourth Motion 
for Extraordinary Protection of Highly Confidential Information (Motion IV) pursuant to Rules 1101(b) and 1400 of the Rules of Practice and Procedure, 4 CCR 723-1.

8. On May 17, 2016, Public Service filed its Fifth Motion for Extraordinary Protection of Highly Confidential Information (Motion V). In Motion V, Public Service seeks extraordinary protection pursuant to Rules 1101(b) and 1400 of the Rules of Practice and Procedure, 4 CCR 723-1.

A. Fourth Motion for Extraordinary Protection

1. EFCA 1-23 

9. As the party seeking an order from the Commission, Public Service bears the burden of establishing that the requested relief should be granted. Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1101(b).

10. A motion for extraordinary protection must comply with Rule 4 CCR 
723-1-1101(b). The Administrative Law Judge (ALJ) finds that Motion IV complies with that Rule.

11. Public Service requests extraordinary protection for discovery requests 
(ECFA1-23 and ECFA 1-31) from Intervenors seeking information contained in a third-party market research study.
12. The information for which Public Service requests extraordinary protection is similar to the subject of Public Service’s Second Motion for Extraordinary Protection (Motion II) filed on February 23, 2016. In Motion IV, the Company seeks to protect aggregated national customer data used in developing the report and any “ internal memoranda or studies regarding the public reactions to, imposition of a demand charge or multiple demand charges, and/or customer opinions regarding rates for solar DG [distributed generation].”

13. In support its request for extraordinary protection of the data requested in 
EFCA 1-23, Public Service argues that “The E Source Report supporting documentation are copyrighted, owned by, and proprietary to E Source.”
  
14. In Decision No. R16-0438-I, issued on May 24, 2016, the undersigned ALJ denied the requested protection for the third-party report finding that fails to explain or even argue that the report contains any information that needs extraordinary protection, see Rule 1101(b)(IV). Further, the undersigned concluded that the Company’s argument is based only upon the fact that the report is proprietary to E Source, which alone does not make the information subject to extraordinary protection or provide a safe harbor for information that would not otherwise be afforded such protection. Public Service relies on the same argument in seeking to protect the data requested in EFCA 1-23.  Therefore, the request shall be denied. 

15. The Joint Respondents state that they do not object to the third-party vendor information being deemed confidential under Rule 1101(h).

16. The ALJ finds that the protections afforded by Rule 1101(h), which allows disclosure of standard confidential information to attorneys, experts, and advisors and for the sole purpose of the Proceeding at hand provides protection from use of the information requested in EFCA1-23. Therefore, the data supporting the E Source Report and the internal documents and memoranda requested in EFCA 1023 shall be afforded confidential protection under Rule 1100 et seq.

2. EFCA 1-31 

17. In Motion IV, Public Service also requests extraordinary protection for what it deems proprietary calculations provided to it by GTM Research (GTM) that would be responsive to Discovery Request EFCA1-31. 

18. The Company states that a request for the same information was made by EFCA in Proceeding No. 16A-0139E, Public Service’s 2017-2019 Renewable Energy Standard Compliance Plan proceeding. 

19. On May 24, 2016, the ALJ presiding in that proceeding issued Decision 
No. R16-0441-I concluding that, 
the information accessible from GTM on a subscription basis is confidential and should be subject to the protections afforded confidential information under the Commission’s Rules of Practice and Procedure.  The requested relief will be granted in part as the information is found to be confidential and will be protected as confidential information under the Commission’s rules, but not subject to highly confidential protections.
 

20. Similarly, the GTM data sought in response to EFCA1-31 in the instant proceeding shall be afforded protection as confidential information, but will not be subject to highly confidential protection. 

3. EFCA 1-32 

21. Public Service requests extraordinary protection for Discovery Request 
ECFA1-32, which seeks information pertaining to the “forecast of penetration of solar photovoltaics owned or contracted for by customers in the residential and commercial sectors (a) under current rate design, and (b) under its proposals for higher residential and commercial customer charges” and any supporting analyses or work papers.

22. Public Services argues that this forecast and the documents and workpapers supporting the calculations should be afforded extraordinary protection because the information response to EFCA1-32 includes aggregated customer and energy usage data within specific Solar*Rewards programs.  Further, the Company suggests that requests for customer information related participation and capacity in the small, medium, and large Solar*Rewards program and the Company’s community solar gardens program could contain fewer than 15 or fewer customers. 

23. Joint Respondents state that Public Service objected to providing information in response to EFCA1-32 in any format claiming that providing the information would violate the Commission’s Rules on Customer Data Access and Privacy, Rule 4 CCR 723-3-3025 et seq. of the Rules Regulating Electric Utilities.  The Joint Respondents further state that Public Service did, eventually provide some data responsive to the request, but argue that the information redacted by the Company does not merit extraordinary protection, or even confidential status.  Joint Respondents argue that Public Service has failed to explain why the calculations in the forecast violate data privacy rules or how disclosure of the information would implicate any customer privacy concerns.  See Joint Respondents Response at 11. 

24. The Commission’s Rules on Data Access and Privacy afford protection to “customer data data in the utility’s possession or control to maintain the privacy of customers, while providing reasonable access to that data.”
 
Rule 3033 addresses requests for aggregated data.  Rule 3033(b) states that a particular aggregation must contain at least 15 customers and that no single customer’s data shall 

25. comprise more than 15 percent of the data.  The undersigned finds that this standard was implemented to protect the customer data from accidental disclosure when provided in response to a request for such information.  Therefore, any data, reports, or information responsive to EFCA1-32 that meets the 15/15 threshold in Rule 3033(b) shall not be afforded any protection. 

26. Public Service suggests that some information or data response to EFCA1-32 may not meet the Commission’s data aggregation standard.  The undersigned finds that in these instances, the Commission’s rules of confidentiality are sufficient and no extraordinary protection is required.  

27. Public Service shall provide data responsive to EFCA1-32 in the native Excel format with the formulae intact. 
4. EFCA1-33

28. Public Service requests extraordinary protection for Discovery Request 
ECFA1-33.  Discovery Request EFCA 1-32 seeks information concerning Public Service’s “latest load forecasts by customer class and any documentation or workpapers supporting those forecasts that PSCO has prepared.”

29. Public Services argues that this concerns customer specific sales and peak demand data, both historical and forecasted, and believes this customer specific data implicates customer privacy concerns similar to those implicated in Public Service’s Motion for Extraordinary Protection filed on January 29, 2016 in this proceeding .

30. Public Service requests that access to the information be limited to Commissioners, Commission advisors and counsel, Staff of the Commission (Staff), Staff’s counsel in this Proceeding, employees of the Office of Consumer Counsel (OCC) assigned to the proceeding, and OCC’s counsel in this Proceeding.

31. Joint Respondents do not state any objection to the request of the protection requested by Public Service concerning EFCA 1-33. 

32. Motion IV states good cause to grant the relief sought for Discovery Request EFCA 1-33. The ALJ finds that the requested protections are appropriate; are reasonable; and are consistent with Commission rules, practices, and policies. Given the absence of response 
to Motion IV concerning Discovery Request EFCA 1-33, the ALJ finds that no party 
will be prejudiced if Motion IV concerning the information contained in Discovery Request 
EFCA 1-33 is granted.

33. The ALJ will grant Motion IV concerning the information contained in Discovery Request EFCA 1-33.  The ALJ orders that access to the information described in Motion IV concerning Discovery Request EFCA 1-33 contained in Highly Confidential Attachments will be limited to the Commissioners, Commission advisors and counsel, Staff, Staff’s counsel in this Proceeding, employees of the OCC assigned to the proceeding, and OCC’s counsel in this Proceeding. 

34. Disclosure to the employees of the OCC assigned to this Proceeding, to the Assistant Attorneys General who represent Staff in this Proceeding, and to the Assistant Attorneys General who represent OCC in this Proceeding is conditioned on the signing and filing of the Nondisclosure Agreement attached to Motion IV.

B. Fifth Motion for Extraordinary Protection

35. As the party seeking an order from the Commission, Public Service bears the burden of establishing that the requested relief should be granted. Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1101(b).

36. A motion for extraordinary protection must comply with Rule 4 CCR 
723-1-1101(b). The ALJ finds that Motion V complies with that Rule.

37. The information sought to be protected concerns the discovery request from Intervenors Climax Molybdenum Company and CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel.   

38. Public service argues that this information implicates customer privacy concerns and therefore seeks extraordinary protection.

39. Public Service requests that the information only be available to Commissioners, Commission advisors and counsel, Staff, Staff’s counsel in this Proceeding, employees of the OCC assigned to the proceeding, and OCC’s counsel in this Proceeding.  Motion II also states that the Company has reached an agreement with E Source and is authorized to release the report to Staff and the OCC only. 

40. No party filed a Response to Motion V.

41. Motion V states good cause to grant the relief sought. The ALJ finds that the requested protections are appropriate; are reasonable; and are consistent with Commission rules, practices, and policies. Given the absence of response to Motion V, the ALJ finds that no party will be prejudiced if Motion IV concerning the information contained in Discover Request EFCA 1-33 is granted.

42. The ALJ will grant Motion V.  The ALJ orders that access to the information described in Motion V contained in Highly Confidential Attachments will be limited to the Commissioners, Commission advisors and counsel, Staff, Staff’s counsel in this Proceeding, employees of the OCC assigned to the proceeding, and OCC’s counsel in this Proceeding. 

43. Disclosure to the employees of the OCC assigned to this Proceeding, to the Assistant Attorneys General who represent Staff in this Proceeding, and to the Assistant Attorneys General who represent OCC in this Proceeding is conditioned on the signing and filing of the Nondisclosure Agreement attached to Motion V.

II. ORDER

A. It Is Ordered That:  

1. The Second Corrected Fourth Motion for Extraordinary Protection of Highly Confidential Information (Motion IV) filed by Public Service Company of Colorado on May 25, 2016 is granted in part and denied in part consistent with the discussion above.

2. The information identified in Motion IV filed May 25, 2016 concerning 
ECFA1-33 and claimed to be highly confidential, whether the information is filed in or with testimony in this proceeding or the information is produced in response to discovery in this proceeding, shall only be made available to Commissioners, the Administrative Law Judge (ALJ), Commission Advisory Staff, Commission Litigation Staff, the Colorado Office of Consumer Counsel, and legal counsel for each of these groups and shall otherwise be protected in accordance with Rule 1100, 4 Code of Colorado Regulations (CCR) 723-1 to the extent not otherwise inconsistent with this Decision.  All other information identified in the Motion IV report is confidential and shall be protected as such in accordance with the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.

3. The Fifth Motion for Extraordinary Protection of Highly Confidential Information filed by Public Service Company of Colorado on May 17, 2016 is granted.

4. The information identified in the Motion for Extraordinary Protection filed May 17, 2016 and claimed to be highly confidential, whether the information is filed in or with testimony in this proceeding or the information is produced in response to discovery in this proceeding, shall only be made available to Commissioners, the ALJ, Commission Advisory Staff, Commission Litigation Staff, the Colorado Office of Consumer Counsel, and legal counsel for each of these groups and shall otherwise be protected in accordance with Rule 1100, 4 CCR 723-1 to the extent not otherwise inconsistent with this Decision.

5. This Decision is effective immediately.
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Doug Dean, Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� See Decision Nos. C16-0135 issued February 22, 2016 and R16-0334-I issued April 19, 2016.


� Motion IV at 6 and 7. 


� Motion IV at 8


� Energy Freedom Coalition of America; Climax Molybdenum Company; CF&I Steel L.P., doing business as Evraz Rocky Mountain Steel; Sunrun Inc.; the Solar Energy Industries Association; Western Resource Associates; Vote Solar, the Colorado Solar Energy Industries Association; and the City of Boulder (collectively Joint Respondents) filed their Response in Opposition to Public Service Company of Colorado’s Fourth Motion for Extraordinary Protection page 3.


� Decision No. R16-0441-I at ¶ 13. 


� Rule 3027(a), 4 CCR) 723-3.


� Motion IV at 16.
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