Before the Public Utilities Commission of the State of Colorado

Decision No. R16-0489
PROCEEDING No. 15A-0086R

R16-0489Decision No. R16-0489
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING15A-0086R NO. 15A-0086R
IN THE MATTER OF THE APPLICATION of the city of steamboat springs for authority to modify the existing at-grade crossing at the trafalgar drive crossing of tracks owned by the union pacific railroad and to construct a new at-grade crossing at the emeralD trail crossing of the union pacific railroad, city of streamboat springs, routt county, colorado.
recommended decision of 
ADMINISTRATIVE law Judge 
robert I. garvey
approving settlement agreement and granting application as amended
Mailed Date:  June 8, 2016
I. statement  

1. On February 10, 2015, the City of Steamboat Springs (City or Applicant) filed an Application (with attachments) in which the City seeks authority to modify the existing at-grade crossing located at Trafalgar Drive and construct a new at-grade crossing at Emerald Trail in the City.  This filing commenced this proceeding.   

2. On February 17, 2015, the Commission gave notice of the Application, established an intervention period, and established a procedural schedule.

3. On March 3, 2015, Union Pacific Railroad Company (UPRR) intervened of right in this proceeding.

4. On March 16, 2015, Mesa Lodging LLC filed its Motion to Intervene.

5. By Decision No.C15-0274-I, issued March 25, 2015, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S., and referred this matter to an Administrative Law Judge (ALJ) “for disposition of the interventions, and determination of the merits of the Application.”  Id. at Ordering Paragraph No. 2.   
6. On April 10, 2015, a prehearing conference was held. At the prehearing conference the parties stated that work had begun on a settlement which was expected to be completed within a few days. The parties asked permission to continue work on a settlement. The parties agreed to file a settlement or proposed procedural schedule by April 24, 2015. 

7. On April 24, 2015, the parties informally advised the undersigned ALJ that a settlement had been reached and it would be filed the following week.  The parties were advised that failure to file the settlement within the proposed timeframe would result in a requirement that the 210-day timeframe for a Commission decision be waived or the undersigned ALJ would set the procedural schedule without the consultation of the parties.  

8. A filing was not made the following week.  

9. On May 18 2015, the undersigned ALJ informally contacted the parties and advised that if a settlement was not filed by May 26, 2015, a procedural schedule would be adopted without consultation of the parties.

10. On May 27, 2015, by Interim Decision No. R15-0498-I, an evidentiary hearing was scheduled for July 23 and 24, 2015.

11. On June 8, 2015, the parties filed their Settlement Agreement and Joint Motion for Approval of Settlement Agreement (Settlement Agreement). 

12. In reviewing the filing, the undersigned ALJ had questions concerning different aspects of the settlement. A hearing on the settlement was scheduled for July 23, 2015.

13. On June 17, 2015, by Interim Decision No. R15-0567-I, rulings made concerning the Application requiring diagnostic testing and acknowledging the Applicant’s waiver of the statutory 210-day timeframe during the July 23, 2015 hearing were memorialized.

14. On May 18, 2016, the Applicant filed a Supplement to Joint Motion for Approval of Settlement Agreement whereby the Applicant provided additional information as requested in the July 23, 2015 hearing.

II. findings and discussion

15. The Commission has jurisdiction in this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.

16. The City is requesting authority to open a new at-grade crossing at the location of Emerald Trail.  This new crossing would provide access to a number of ball fields, playground amenities, and a Botanic Park.  The area of the proposed new crossing is a location where there has been substantial trespassing by people looking to get access to the other side, even though fencing is in place to deter such activity.  The City provided a detailed explanation of the engineering, education, and enforcement efforts that have been made over the years by both the City and UPRR to prevent such behavior and photos showing the damage to the installed fencing at this location.  The City believes that the best way to solve the trespassing issue is to construct an at-grade crossing to provide direct access to the amenities west of the UPRR tracks so that trespassing to get to these amenities will no longer be necessary.

17. The City is also requesting authority to modify the existing at-grade crossing of Trafalgar Drive with the tracks of the UPRR Craig Subdivision by changing the crossing from an at-grade vehicle crossing to an at-grade pedestrian and bicycle crossing.  The existing crossing serves as part of the “Core Trail” pedestrian and bicycle trail, which is a six-mile trail frequently traveled by both residential commuters and recreational users.  Because of the presence of the Yampa River to the west and the UPRR tracks to the east, the current location of the trail is the only feasible location for the trail.  The City is concerned that if access to the “Core Trail” across the tracks is closed, it will move the existing trespassing issue to this location, and will likely increase the trespassing issue given the number of pedestrians and non-motorized users that currently use this crossing.

18. The new Emerald Trail crossing is proposed to be constructed to City Street Standards consisting of two 12’ travel lanes, a 2’ paved shoulder on the north side, and a 5’ paved bike lane on the south side with a 2’ gravel shoulder.  An 8’ detached sidewalk would also be provided on the south side of the roadway.  

19. The City proposes to provide active warning at the new Emerald Trail crossing consisting of flashing lights, gates, bells, and constant warning time detection circuitry.  The roadway plan improvement attached to the Settlement Agreement shows that the City proposes to install medians on each side of the crossing to make the crossing eligible to become a partial quiet zone.  The City shows railroad crossing signs located on the west leg of Emerald Trail and the north leg of the realigned Trafalgar Drive intersection with Emerald Trail.  These two signs should be W10-1 advance warning signs.  Although the City does not show a railroad warning sign on the east leg of Emerald Trail, the City will be required to post a W10-4 advance warning sign on the east leg of Emerald Trail to provide warning to drivers of the crossing to the left of the intersection. 

20. The City proposes to change the Trafalgar Drive crossing from a public vehicle crossing to a public pathway crossing to accommodate pedestrians and non-motorized vehicles.  The pathway crossing would be 10’ wide with adequate shouldering.  The City proposes to provide active warning at this pathway crossing consisting of flashing lights, gates, and bells.  The City also proposes to install railroad pavement markings and pedestrian advance warning signs for the pathway crossing.  The City will be required to post W10-1 pedestrian size advance warning signs at the crossing.

21. The City states that grade separated crossings at either location are not feasible due to location of utilities, water table, drainage, and floodplain constraints.  

22. The City states that there are currently 10 train movements per day through the crossing traveling at speeds up to 40 miles per hour.  The existing vehicle volume using the Trafalgar Driver crossing is 1067 vehicles per day (VPD) during the summer months, and approximately 270 VPD during the winter months with a low heavy vehicle usage.  
Once the project is complete, the City estimates that vehicle volumes using the new Emerald Trail crossing would be 785 VPD in 5 years, 881 VPD in 10 years, and 1108 in 20 years. 

23. The City states it requested cost estimates and schematic designs for the project, but had not received these documents by the time it filed the Application.  The City estimates the cost of the railroad work at the pathway crossing at $367,945 including signal and crossing surface work.  The City estimates the cost of railroad work at the new Emerald Trail crossing at $487,945.  The City estimates the civil engineering work for this project, including work at both crossings, at $1,181,625.

24. The Settlement Agreement proposes that the City will apply to the Federal Railroad Administration to create a partial quiet zone at the Emerald Trail crossing, which would encompass the pathway trail crossing as well.  Although not requested as part of the Application, the City will be authorized and required to post W10-9P “No Train Horn” signs on all of the advance warning signs for Emerald Trail and the pathway crossing at the old Trafalgar Drive location when and if a quiet zone is established at the subject crossings.  If the City seeks a 
24-hour quiet zone, the W10-9P signs would be posted.  If the City seeks a partial quiet zone, a W10-9P SPECIAL sign stating “No Train Horn Between 10 PM and 7 AM” would be posted to inform roadway and pathway users that train horns are not sounded only at specific times.

25. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested modifications to the highway-rail crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  § 40-4-106(2)(a) C.R.S.  Applicant has met its burden of proof in this matter.  

26. The ALJ finds that the Stipulation, as supplemented by the May 18, 2016 filing, represents a just, equitable, and reasonable resolution of issues that were or could have been contested among the Parties in this proceeding.  

27. Approval of the Settlement Agreement, is just, reasonable, and in the public interest.  

28. The Application is uncontested, and may be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 
723-1-1403 of the Commission’s rules of Practice and Procedure, without a formal hearing.
29. The Application, as supplemented by revised the Settlement Agreement, shall be granted.

III. ORDER  
A. The Commission Orders That:  
1. The Settlement Agreement and Joint Motion for Approval of Settlement Agreement filed by City of Steamboat Springs (City) and Mesa Lodging LLC on June 9, 2015 and as supplemented by the filing on May 18, 2016, is approved.

2. The Application of the City, filed on February 10, 2015, as amended and discussed above, in which the City seeks authority to modify the existing at-grade crossing located at Trafalgar Drive and construct a new at-grade crossing at Emerald Trail in the City is granted.

3. The City is authorized and ordered to construct the new Emerald Trail at-grade crossing including the roadway elements, railroad crossing signal, advance warning signs, and pavement markings as discussed above.

4. The City is authorized and ordered to proceed with the conversion of Trafalgar Drive from an at-grade vehicle crossing to an at-grade pedestrian/bicycle pathway crossing including the civil engineering improvements, railroad crossing signal, advance warning signs, and pavement markings as discussed above.
5. The Commission retains jurisdiction to enter further decisions in this Proceeding as necessary.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  



a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.



b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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Doug Dean, Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge
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