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I. STATEMENT 
A. Background 
1. This Decision addresses the Motion to Strike or Dismiss Application or, in the Alternative, Motion in Limine (Motion) filed on April 27, 2016 by Colorado Coach Transportation LLC; Hy-Mountain Transportation, Inc., doing business as High Mountain Taxi; Ramblin’ Express, Inc.; Valera Lea Holtorf, doing business as Dashabout Shuttle Co. and/or Roadrunner Express and Dashabout Town Taxi LLC; and MT Acquisitions LLC, doing business as Mountains Taxi (collectively, Joint Intervenors).  

2. In the Motion, the Joint Intervenors argue that Shuttle the Rockies, LLC (Applicant) has neither answered Joint Intervenors’ discovery requests nor served its witness and exhibit list and marked exhibits.
  The Joint Intervenors make the latter argument in their Motion filed on April 27, 2016 notwithstanding that Decision No. R16-0324-I issued on April 14, 2016 gave the Applicant until April 29, 2016 to file and serve its witness and exhibit list and marked exhibits.  The Joint Intervenors request in the Motion that the Commission dismiss the application or, alternatively, “limit the evidence that Applicant may present at hearing.”
  

3. On May 13, 2016, the Applicant responded to the Motion, arguing, among other things, that the Motion is moot because the Applicant responded to the Joint Intervenors’ discovery requests on April 29, 2016, and filed and served its witness and exhibit list and marked exhibits.  In addition, the Applicant asserts that “Intervenors’ discovery requests seek information that was due in accordance with the time frames established by this Court, and Intervenors had no basis for accelerating those times fames [sic].”
  

Later on May 13, 2016, the Joint Intervenors filed a Supplement to Motion to Strike or Dismiss or, in the Alternative, Motion in Limine (Supplement).  In the Supplement, the Joint Intervenors argue, in effect, that the Motion is not moot because the discovery responses are deficient, the Joint Intervenors have pointed out the deficiencies to the Applicant, but the 

4. Applicant has not corrected them.  The Joint Intervenors further assert that they “will be disadvantaged in presenting evidence and cross-examining witnesses at hearing,” but do not specify how.
  The Joint Intervenors conclude the Supplement by repeating their request made in the Motion that the Application be dismissed or, alternatively, that the “Applicant be precluded from presenting any evidence relating to the information sought by the discovery requests and from calling witnesses or submitting exhibits.”
  

B. Analysis

1. The Supplement

5. The Supplement is effectively a reply brief filed in support of the Motion.  Rule 1400(e), 4 Code of Colorado Regulations (CCR) 723-1 of the Rules of Practice and Procedure prohibits a party from filing a reply brief unless the Commission grants a motion for leave to submit such a brief.  Here, the Joint Intervenors did not file a motion seeking leave to submit a reply brief.  For this reason, I will not consider the Supplement in ruling on the Motion.  
2. The Motion

6. The involuntary dismissal of a proceeding is a drastic remedy that should be granted sparingly.  One factor that may be considered in ruling on a motion for involuntary dismissal is whether the movant has previously sought a less drastic remedy.  For example, Colorado Rule of Civil Procedure 37(a)(2)(B) permits a party to file a motion requesting an order compelling answers to discovery.  

7. Here, Joint Intervenors have not explained in any detail how the Applicant’s discovery responses are deficient.  Nor have they explained how they have been or will be prejudiced by the allegedly deficient responses.  Finally, Joint Intervenors have not filed a motion to compel responses to Joint Intervenors’ discovery requests.  As a result, the Joint Intervenors have not satisfied their burden of proving that: (a) the Applicant violated discovery procedures; (b) the Joint Intervenors have suffered resulting prejudice; or (c) there is no less drastic remedy than dismissal.
  The Motion to Strike or Dismiss Application is, therefore, denied without prejudice. 

8. In addition, Joint Intervenors’ alternative Motion in Limine is not ripe.  The Joint Intervenors can object at the hearing if Applicant seeks to introduce evidence that was not previously disclosed or that was requested but not produced in discovery.  Accordingly, the Joint Intervenors’ alternative Motion in Limine is denied without prejudice.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Strike or Dismiss Application or, in the Alternative, Motion in Limine filed on April 27, 2016 by Colorado Coach Transportation LLC; Hy-Mountain Transportation, Inc., doing business as High Mountain Taxi; Ramblin’ Express, Inc.; Valera Lea Holtorf, doing business as Dashabout Shuttle Co. and/or Roadrunner Express and Dashabout Town Taxi LLC; and MT Acquisitions LLC, doing business as Mountains Taxi is denied without prejudice.  

2. This Decision is effective immediately.
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Doug Dean, Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� Motion at ¶¶ 1,3, 6-7.


� Motion at 1.  


� Response at ¶ 3.  


� Supplement at ¶ 5.  


� Supplement at ¶ 9.  


� See § 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1500.  
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