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I. STATEMENT  
1. On February 29, 2016, Public Service Company of Colorado (Public Service or Company) filed the above-captioned application with testimony supporting approval of the Company’s 2017-2019 Renewable Energy Standard Compliance Plan. 
2. By Decision No. R16-0409-I, Public Service’s Motion for Extraordinary Protection of Highly Confidential Information filed on March 25, 2016 (Motion) was granted.  In granting the Motion, the undersigned specifically noted, and relied upon in some part, that the requested relief was unopposed.
3. Contrary to the finding in Decision No. R16-0409-I, issued May 17, 2016, it has been brought to the attention of the undersigned that the Energy Freedom Coalition of America (EFCA), Sun Run Inc. (Sun Run), and the Colorado Solar Energy Industries Association (CoSEIA) filed a response partially opposing Public Service’s Motion.  The merits of the Motion will be reconsidered in light of the response filed.

4. As stated in Decision No. R16-0413-I, issued May 17, 2016, it was anticipated that the matter would be addressed during a prehearing conference. However, in light of the fact that the prehearing conference has been rescheduled (see Decision No. R16-0427-I, issued May 19, 2016), the matter is ripe and will be resolved herein.  

5. As stated in greater detail in the Motion, Public Service requests highly confidential protections to protect the proprietary interests of a third party vendor.  The foundation for the Company’s proposed Small Solar*Rewards program incentives include “proprietary calculations provided by a third party vendor, GTM Research.”  Motion at 3.  Those calculations are provided by GTM Research (GTM) “to only their paying research report subscribers.” Id. at 3.

6. “All of the GTM data/calculations used in Ms. Klemm’s workpapers are available outside of the discovery process in this proceeding to anyone that wishes to purchase or subscribe to GTM’s business for the data.”  Motion at 4.
7. In response, EFCA, Sun Run, and CoSEIA, contend that Public Service failed to demonstrate extraordinary circumstances have been shown to warrant highly confidential protections.  
Public Service fails to explain why the information is in fact highly confidential, why its disclosure would be harmful to the Company or its customers, or why disclosure of the information under the Commission's rules for furnishing standard confidential information provides insufficient protection.  Public Service’s failure to include a proper showing of these elements renders its Motion incomplete and insufficient. Given the high burden for Motions of this type, and given the potential importance of the information at hand to the ultimate resolution of the Proceeding, the Commission should find that the Company has failed to meet its burden.  
Response at 3.
8. “Information filed with or provided to the Commission is public record and is presumed to be open for inspection by any person at any reasonable time, subject to restrictions specifically provided by law.”  Standards of Conduct, 4 Code of Colorado Regulations 
723-1 of the Commission’s Rules of Practice and Procedure.
9. The Supreme Court has recognized that the Commission’s confidentiality rules protect information from disclosure, and that protection of commercial information is also set forth in the Colorado Open Records Act (CORA).   Public Serv. Co. v. Trigen-Nations Energy Co., 982 P.2d 316, 325 (note 11)(Colo. 1999).  CORA provides protection for “[t]rade secrets, privileged information, and confidential commercial, financial, geological, or geophysical data.”  § 24-72-204(3)(a)(IV), C.R.S.

10. On July 22, 2011, Decision No. R11-0792-I in Proceeding No. 11A-226E stated:

With respect to extraordinary protection for information claimed to be highly confidential, the Commission has set this standard:  

‘[w]e do not believe that requests for extraordinary protection are routine and we will grant them only if the moving party meets its high burden.’  This is, in part, because of the possible effects on the due process rights of all parties.  

Decision No. R11-0792-I at ¶ 19, citing Decision No. C11-0772 and quoting Decision No. C08-0237 at ¶ 15.

11. The third party vendor is not a party, lay witness, or expert witness in this proceeding.  In sum, relief is sought to protect the proprietary interest of the third party vendor as anyone may purchase a subscription and those subscribing to the service can access the subject information.
12. As argued by EFCA, Sun Run, and CoSEIA, protections for confidential information limit use of such information.  Rule 1101 states:

(h)
All confidential information made available by a party … shall not be used or disclosed for purposes of business or competition, or for any purpose other than for purposes of the proceeding in which the information is produced. … [A]ny disclosure of such information to a party's experts or advisors must be authorized by that party's counsel, and must be permitted solely for the purpose of the proceeding in which the information is produced.  No expert or advisor may be an officer, director, or employee concerned with marketing or strategic planning of competitive products and services of the party or of any subsidiary or affiliate of the party.  Information claimed to be confidential shall not be disclosed to individual members of a trade association to the extent these individuals are concerned with marketing or strategic planning of products or services competitive to the party producing such information.

….

(l)
Retention of documents.

(I)
At the conclusion of the proceedings, all documents and information subject to this rule … shall be retrieved by the party or person producing them unless the filer states on the outside of each sealed envelope served that its preference is to have … parties served destroy the information following the conclusion of Commission proceedings and any related court actions.  
Protections afforded confidential material allow Public Service to retrieve the information and prohibit its use by any party for purposes other than this proceeding, fully addressing the only meritorious grounds presented in support of the requested relief and adequately balance the interests of all concerned.    

13. It is found that Public Service has demonstrated that the information accessible from GTM on a subscription basis is confidential and should be subject to the protections afforded confidential information under the Commission’s Rules of Practice and Procedure.  The requested relief will be granted in part as the information is found to be confidential and will be protected as confidential information under the Commission’s rules, but not subject to highly confidential protections. 
II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, Decision No. R16-0409-I will be modified consistent with the discussion above.

2. The Motion for Extraordinary Protection of Highly Confidential Information filed March 25, 2016, will be granted, in part.  
3. The proprietary data provided to Public Service Company of Colorado by GTM Research that was used in the calculation of the proposed incentives for our small Colorado Solar*Rewards program are confidential and shall be afforded protection as such in accordance with the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  
4. This Interim Decision is effective immediately.  
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Doug Dean, Director
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________________________________
                     Administrative Law Judge
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