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I. STATEMENT

1. On 
January 25, 2016, 
Public Service Company Of Colorado

 LINK Excel.Sheet.8 "\\\\RIO\\DIV3\\PUC-ALJ\\form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t  \* MERGEFORMAT  (Public Service or Company) filed Advice Letter No. 1712-Electric with tariff sheets and supporting testimony as a Phase II Rate Case proceeding
.
2. The entire procedural history of this proceeding is provided in previous decisions and is repeated here only to the extent necessary to put the above captioned decision in context.

3. On January 29, 2016, Public Service filed its Motion for Extraordinary Protection of Highly Confidential Information (Motion I). In Motion I, Public Service seeks extraordinary protection pursuant to Rules 1101(b) and 1400 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. Public Service states that the information it seeks concerns protection for customer data. 

4. On February 23, 2016, Public Service filed its Second Motion for Extraordinary Protection of Highly Confidential Information (Motion II). Pursuant to Rules 1101(b) and 1400 of the Rules of Practice and Procedure, 4 CCR 723-1, Motion II seeks extraordinary protection for the results of a national survey that is mentioned in the Direct Testimony of Ms. Alice Jackson.

5. On March 17, 2016, Public Service filed its Third Motion for Extraordinary Protection of Highly Confidential Information (Motion III). Pursuant to Rules 1101(b) and 1400 of the Rules of Practice and Procedure, 4 CCR 723-1, Motion III seeks extraordinary protection for contract pricing information related to Public Service’s purchase of combustion turbines.

6. On May 3, 2016, Energy Freedom Coalition of America; Climax Molybdenum Company; CF&I Steel L.P., doing business as Evraz Rocky Mountain Steel; Sunrun Inc.; the Solar Energy Industries Association; the Colorado Solar Energy Industries Association; and the City of Boulder (collectively Joint Respondents) filed their Response in Opposition to Public Service Company of Colorado’s Second Motion for Extraordinary Protection. 

A. Further Suspension of Effective Date of Tariff Sheets

7. The Commission suspended the effective date of the tariffs that accompanied Advice Letter No. 1712 until June 24, 2016.  By further order, the Commission may suspend for additional time the effective date of the tariff sheets that accompanied the Advice Letter.

8. By this Decision and pursuant to § 40-6-111(1), C.R.S., and Rules 4 CCR 
723-1-1305(c) and 723-1-1305(e), the Administrative Law Judge (ALJ) will suspend for an additional 90 days (that is until, September 22, 2016), the effective date of the tariff sheets that accompanied the Advice Letter.  If the Commission does not establish new rates by that date, the tariff sheets filed with the Advice Letter may become effective.
B. First Motion for Extraordinary Protection

9. No party has filed an objection to Motion I. Pursuant to Rule 4 CCR 
723-1-1400(d), the ALJ deems the failure to respond to be a confession of the motion.
10. As the party seeking an order from the Commission, Public Service bears the burden of establishing that the requested relief should be granted. Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1101(b).
11. A motion for extraordinary protection must comply with Rule 4 CCR 
723-1-1101(b). The ALJ finds that Motion I complies with that Rule.
12. The information sought to be protected concerns commercial and industrial electric-usage information for customers participating in two specific time of use programs.
13. Public Service requests that access to the information be limited to Commissioners, Commission advisors and counsel, Staff of the Commission (Staff), Staff’s counsel in this Proceeding, employees of the Office of Consumer Counsel (OCC) assigned to the proceeding, and OCC’s counsel in this Proceeding.

14. Motion I states good cause to grant the relief sought. The ALJ finds that the requested protections are appropriate; are reasonable; and are consistent with Commission rules, practices, and policies. Given the absence of response to Motion I, the ALJ finds that no party will be prejudiced if Motion I is granted.
15. The ALJ will grant Motion I. The ALJ orders that access to the information described in Motion I contained in Highly Confidential Attachments will be limited to the Commissioners, Commission advisors and counsel, Staff, Staff’s counsel in this Proceeding, employees of the OCC assigned to the proceeding, and OCC’s counsel in this Proceeding. 
16. Disclosure to the employees of the OCC assigned to this Proceeding, to the Assistant Attorneys General who represent Staff in this Proceeding, and to the Assistant Attorneys General who represent OCC in this Proceeding is conditioned on the signing and filing of the Nondisclosure Agreement attached to Motion I.
C. Second Motion for Extraordinary Protection
17. As the party seeking an order from the Commission, Public Service bears the burden of establishing that the requested relief should be granted. Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1101(b).
18. A motion for extraordinary protection must comply with Rule 4 CCR 
723-1-1101(b). The ALJ finds that Motion II complies with that Rule.
19. The information sought to be protected concerns a third party market research study that includes aggregated data and analysis of customer preferences on rate design and pricing acceptance. Public Service states that the information contained in the report is proprietary to E Source, the vendor who releases the report to subscribers such as Public Service.  Public Service argues that they do not have the authority to release the report to the parties in this proceeding.  Public Service argues that the highly confidential process is necessary to protect E Source’s business model and interests and suggests that parties may gain access to the report by subscribing to E Source. .   
20. Public Service requests that the information only be available to Commissioners, Commission advisors and counsel, Staff, Staff’s counsel in this Proceeding, employees of the OCC assigned to the proceeding, and OCC’s counsel in this Proceeding.  Motion II also states that the Company has reached an agreement with E Source and is authorized to release the report to Staff and the OCC only. 
21. The Joint Respondents have filed an objection to Motion II.

22. The Joint Respondents argue that there is a presumption of public availability 
for information presented to the Commission. Further, Joint Respondents argue that Rule 1101(b)(IV) requires Public Service to show the protection afforded by the Commission’s rules for confidential treatment of information (4 CCR 723-1-1100 et seq.) is insufficient to protect the E Source report. The parties suggest that the Commission has typically afforded highly confidential protection to information that can cause harm if released including information that would allow a bidder to an RFP or competitor to gain any advantage by accessing information that, if released, would harm Public Service customers. Joint Respondents argue that the information in Motion II is not typically classified as highly confidential and that Public Service has not made a demonstration that the protection afforded by the Commission’s rules for confidential treatment is insufficient.  
23. Finally, the Joint Petitioners argue that if the information is found to be Highly Confidential, less restrictive measures could be provided such as limiting disclosure to parties’ counsel and outside expert witnesses that sign highly confidential non-disclosure agreements and set detailed procedures for the return and destruction of such information at the close of the proceeding.
24. The undersigned ALJ agrees with the Joint Petitioners that Public Service has not met its burden to show that the E Source study merits extraordinary protection.  Public Service fails to explain or even argue that the report contains any information that needs extraordinary protection, see Rule 1101(b)(IV). The Company’s argument is based only upon the fact that the report is proprietary to E Source, which alone does not make the information subject to extraordinary protection or provide a safe harbor for information that would not otherwise be afforded such protection. 

25. Further, the ALJ agrees with the Joint Respondents that Rule 1101(h), which allows disclosure of standard confidential information to attorneys, experts, and advisors and for the sole purpose of the Proceeding at hand provides protection from use of the information contained in the E Source report outside of this proceeding. Therefore, the E Source report shall be afforded confidential protection under Rule 1100 et seq. 
D. Third Motion for Extraordinary Protection  

26. As the party seeking an order from the Commission, Public Service bears the burden of establishing that the requested relief should be granted. Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1101(b).
27. A motion for extraordinary protection must comply with Rule 4 CCR 
723-1-1101(b). The ALJ finds that Motion III complies with that Rule
28. The information sought to be protected concerns information concerning the costs of Frame 7 combustion Turbines in Public Service’s Cherokee combined cycle plant.
29. Public Service requests that the information only be provided to Commissioners, Commission advisors and counsel, Staff, Staff’s counsel in this Proceeding, employees of the OCC assigned to the proceeding, and OCC’s counsel in this Proceeding.
30. No party has filed an objection to Motion III. Pursuant to Rule 4 CCR 
723-1-1400(d), the ALJ deems the failure to respond to be a confession of the motion.
31. Motion III states good cause to grant the relief sought. The ALJ finds that the requested protections are appropriate; are reasonable; and are consistent with Commission rules, practices, and policies. Given the absence of response to Motion I, the ALJ finds that no party will be prejudiced if Motion I is granted.
32. The ALJ will grant Motion III. The ALJ orders that access to the information described in Motion I contained in Highly Confidential Attachments will be limited to the Commissioners, Commission advisors and counsel, Staff, Staff’s counsel in this Proceeding, employees of the OCC assigned to the proceeding, and OCC’s counsel in this Proceeding.
33. Disclosure to the employees of the OCC assigned to this Proceeding, to the Assistant Attorneys General who represent Staff in this Proceeding, and to the Assistant Attorneys General who represent OCC in this Proceeding is conditioned on the signing and filing of the Nondisclosure Agreement attached to Motion III.
II. ORDER

A. It Is Ordered That:  

1. Pursuant to § 40-6-111(1), C.R.S., and Rules 4 Code of Colorado Regulations (CCR) 723-1-1305(c) and 723-1-1305(e), the Administrative Law Judge (ALJ) will suspend for an additional 90 days (that is until, September 22, 2016), the effective date of the tariff sheets that accompanied the Advice Letter.

2. The Motion for Extraordinary Protection of Highly Confidential Information filed by Public Service Company of Colorado on January 29, 2016 is granted.

3. The information identified in the Motion for Extraordinary Protection filed January 29, 2016 and claimed to be highly confidential, whether the information is filed in or with testimony in this proceeding or the information is produced in response to discovery in this proceeding, shall only be made available to Commissioners, the ALJ, Commission Advisory Staff, Commission Litigation Staff, the Colorado Office of Consumer Counsel, and legal counsel for each of these groups and shall otherwise be protected in accordance with Rule 1100, 4 CCR 723-1 to the extent not otherwise inconsistent with this Decision.

4. The Second Motion for Extraordinary Protection of Highly Confidential Information filed by Public Service Company of Colorado on February 23, 2016 is denied consistent with the discussion above.  The E Source report is confidential and shall be protected as such in accordance with the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.
5. The Third Motion for Extraordinary Protection of Highly Confidential Information filed by Public Service Company of Colorado on March 17, 2016 is granted.

6. The information identified in the Motion for Extraordinary Protection filed March 17, 2016 and claimed to be highly confidential, whether the information is filed in or with testimony in this proceeding or the information is produced in response to discovery in this proceeding, shall only be made available to Commissioners, the ALJ, Commission Advisory Staff, Commission Litigation Staff, the Colorado Office of Consumer Counsel, and legal counsel for each of these groups and shall otherwise be protected in accordance with Rule 1100, 4 CCR 723-1 to the extent not otherwise inconsistent with this Decision.

7. This Decision is effective immediately.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� See Decision Nos. C16-0135 which was issued on February 22, 2016 and R16-0334-I issued on April 19, 2016.
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