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I. STATEMENT  
1. On November 16, 2015, Ms. Bonnie L. Cole and Mr. Dmitry V. Molotchev (Complainants) filed a Formal Complaint against Public Service Company of Colorado (Public Service, Company, PSCo, or Respondent).
  That filing commenced this Proceeding.
  

2. Complainants and Respondent, collectively, are the Parties; each individually is a Party.  As permitted by Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a),
 Complainants appear in this Proceeding without legal counsel to represent their own interests.
  Respondent is represented by legal counsel.  

3. On November 17, 2015, the Commission issued an Order Setting Hearing and Notice of Hearing that scheduled the evidentiary hearing in this Proceeding.  

4. On November 17, 2015, the Commission served an Order to Satisfy or Answer on the Company.  

5. On November 18, 2015, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  

6. On December 7, 2015, Public Service filed its Answer.  That filing put this Proceeding at issue.  

7. On December 8, 2015, by Decision No. R15-1304-I, the ALJ established the procedural schedule in this Proceeding and advised the Parties concerning procedural matters.  

8. On December 21, 2015, Complainants filed their list of witnesses and copies of exhibits.  

9. On January 5, 2016, Respondent filed its Notice of Witness List, Testimony Summary, and Hearing Exhibits.  

10. At the time and place scheduled, the ALJ called this matter for hearing.  The Parties were present and participated.  

11. The evidentiary record consists of the oral testimony presented and the exhibits admitted during the evidentiary hearing.
  The ALJ heard the testimony of three witnesses.  

12. Twenty documents were marked as exhibits for identification.  Of these, the following were admitted into evidence:  Hearing Exhibits No. 1 through No. 5, No. 7 through No. 12, and No. 14 through No. 20.
  

13. There is no confidential information in this Proceeding.  

14. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

15. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this Proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
16. In reaching her conclusions and making her rulings in this Decision, the ALJ considered all evidence presented during the evidentiary hearing in this Proceeding, even if the ALJ does not address the evidence specifically in this Decision.  

17. Except as noted, the evidence is uncontested.  

A. The Parties.  

18. Complainants Cole and Molotchev are residential customers of Public Service.  Complainants take natural gas service from Public Service.  

19. As pertinent here, Respondent Public Service a rate-regulated public utility and provides natural gas service to Complainants.  As a public utility, Public Service provides its natural gas service pursuant to tariffs on file with the Commission.  Public Service is regulated by the Commission, must comply with applicable Commission rules governing natural gas service,
 and must offer natural gas service in accordance with its tariffs.  

20. Respondent Public Service is a public utility subject to the complaint jurisdiction of the Commission.  

B. The Witnesses.  

21. Complainant Cole is an individual who resides at the residential address in question in Avon, Colorado with Mr. Molotchev, her husband.  Ms. Cole has been a Public Service residential natural gas customer since 2002.  At all times pertinent to the Complaint, Ms. Cole resided at 5031 Wildridge Road, Apartment B, Avon, Colorado.  Ms. Cole testified from her personal knowledge about the events that gave rise to the Complaint and about her contacts with Public Service.  

22. Complainant Molotchev is an individual who resides at the residential address in question in Avon, Colorado with his wife, Ms. Cole.  As relevant here, Mr. Molotchev has been a Public Service residential natural gas customer since April 5, 2013, when he was added to Complainant Cole’s account.  At all times pertinent to the Complaint, Mr. Molotchev resided at 5031 Wildridge Road, Apartment B, Avon, Colorado.  Mr. Molotchev testified from his personal knowledge about the events that gave rise to the Complaint and about his contacts with Public Service.  

23. PSCo witness Gallegos is employed by Public Service as Manager of the Customer Advocate Organization.  Mr. Gallegos testified based on:  (a) his review of the Company’s records, including account notes, pertaining to Complainants’ account; (b) his listening to a recording of an April 9, 2014 telephone conversation between Ms. Cole and a Public Service Customer Care representative; and (c) his review of correspondence between Public Service and the Commission’s Customer Assistance staff within the External Affairs Section about informal complaints made by Complainants prior to the filing of the Complaint.  

C. The Events Giving Rise to the Complaint.  

24. Unless the context indicates otherwise, reference in the following discussion to Complainants includes one or both Complainants.  

25. At all times relevant to this Proceeding, Complainants have resided at 5031 Wildridge Road, Avon, Colorado in a building that is a duplex (that is, has one other residential unit).  Complainants reside in Apartment B, and their neighbor resides in Apartment A.  

26. Each residential unit has a separate natural gas meter, and each residential unit is a separate customer of Public Service.  Public Service bills each residential unit for the unit’s monthly consumption of natural gas based on the readings from the natural gas meter assigned to the unit.  

27. The gas meters for Apartment A (the neighbor) and for Apartment B were functional and recording natural gas usage through at least March 30, 2004.  

28. In 2008, Complainants’ neighbor (Apartment A) installed a heated driveway.  

29. At some point after March 30, 2004, both the natural gas meter for Apartment A (the neighbor) and the natural gas meter for Apartment B (Complainants) malfunctioned and began to record zero natural gas consumption.  The record does not contain information about when this situation began or about the length of time that this situation continued.  As a result of the meter’s failure to register gas consumption and for an unknown period of time, Complainants were under-billed by Public Service with respect to their natural gas consumption.  

30. On April 2, 2009, Public Service sent a letter to Complainants informing them that their gas meter “has not been registering usage” (Hearing Exhibit No. 18 at 1).  In that letter, Public Service asked them to confirm that they wished to continue to receive gas service at their residence.  Id.  

31. Neither Hearing Exhibit No. 3 (a print-out of the Public Service Process Tracking Job record for Complainants’ residence for the period November 19, 2003 through December 5, 2015)
 nor Hearing Exhibit No. 4 (a print-out of the Public Service Process Debtor Log record for Complainants’ residence for the period November 19, 2003 through December 5, 2015)
 contains a reference to the April 2, 2009 correspondence.  

32. On April 9, 2009, the Company set new gas meters for both apartments.  

33. On April 21, 2009, Public Service sent a letter to Complainants.  The letter informed Complainants:  (a) Public Service had “identified that your gas meter has not been registering your energy usage accurately” (Hearing Exhibit No. 17 at 1); (b) Public Service has installed a new gas meter and “confirmed that it is now functioning correctly” (id.); (c) due to the failure of the original gas meter to register Complainants’ gas usage and based on an estimation of Complainants’ gas usage for the period, Public Service made a correction to Complainants’ gas usage for the six-month period October 28, 2008 through April 9, 2009; and (d) based on the estimation, Public Service calculated Complainants’ corrected gas bill to be $ 719.63 owed to Public Service;
 and (e) Public Service would send Complainants an itemized bill.  

The Company estimated Complainants’ usage for the period October 28, 2008 through April 9, 2009 based on their per-day consumption at Apartment B during the period 

34. October 28, 2003 through March 30, 2004.  Hearing Exhibit No. 5 at Notes.  This period was before the gas meters malfunctioned and began to record zero gas consumption.  

35. Consistent with the requirements of Rule 4 CCR 723-4-4402(d),
 the Company informed Complainants of their option to enter into a payment plan or arrangement with respect to the under-billed amount.  Hearing Exhibit No. 17 at 1.  

36. On April 30, 2009, Public Service billed Complainants for $ 719.63 based on their estimated natural gas consumption.  Hearing Exhibit No. 16.  Complainants paid the bill.  

37. Unbeknownst to anyone at the time, when it replaced the gas meters on April 9, 2009, the Company:  (a) identified the natural gas meter for Apartment A (the neighbor) as the natural gas meter for Apartment B (Complainants); and (b) identified the natural gas meter for Apartment B (Complainants) as the natural gas meter for Apartment A (the neighbor).  As a result, beginning on April 9, 2009 and continuing until the Company corrected the error on August 5, 2015, Complainants received and paid natural gas bills based on their neighbor’s (Apartment A) consumption of natural gas.  

38. From the record, it is unclear whether the gas meter transposition occurred at the premises when the meters were installed or was made in the Company’s records when the meters were installed.  Irrespective of how the transposition occurred, the Company is responsible for assigning the gas meters to the wrong premises and, as a result, incorrectly billing Complainants for their natural gas consumption for the period April 9, 2009 through August 5, 2015.  

39. Following the end of each winter heating season, Complainants received (in approximately May) from PSCo a letter containing a summary of their gas consumption for the just-concluded heating season.  In each letter, Public Service advised Complainants that their natural gas usage was not consistent with the usage in their neighborhood.  

40. Beginning with the 2009-10 heating season summary, Complainants observed that their natural gas consumption was several times higher than the natural gas consumption of their neighbor in Apartment A and was higher than their natural gas consumption in previous years.  

41. Complainants testified:  (a) after receiving the 2009-10 heating season summary or the 2010-11 heating season summary (it is unclear which), Complainants contacted Public Service about their higher-than-usual-and-expected natural gas bill and requested that Public Service send someone to check the meter; and (b) the Public Service customer service representative to whom Complainants spoke suggested that Complainants’ gas-fired boiler might not be functioning correctly, that Complainants might have leaky doors and windows, and that Complainants should have these items checked and corrected.  Complainants provided no persuasive documentation to support this testimony.
  

42. Complainants testified:  (a) in 2012 or 2013, after receiving the heating season summary, Complainants contacted Public Service about their higher-than-usual-and-expected natural gas bill; (b) during the telephone call in 2012 or 2013, Complainants explained to the Company’s customer service representatives that their reported natural gas usage was approximately four times greater than that of their neighbor (Apartment A), who had a heated driveway; and (c) during the telephone call in 2012 or 2013, Complainants asked Public Service to send someone to the premise to investigate and to check the meter.  Complainants provided no persuasive documentation to support this testimony.  

43. Hearing Exhibit No. 3 is a five-page print-out of the Public Service Process Tracking Job record for Complainants’ residence for the period November 19, 2003 through December 5, 2015.  It summarizes the Company’s records of all premise-related activity, including telephone calls, billings, premise visits, associated with Complainants’ residence.  The document contains information that is input by customer service representatives in the case of customer contacts, by other Public Service personnel in the case of actions that do not involve a customer contact, and by customers when they use the Company’s Interactive Voice Response system (e.g., paying bills by telephone).  Hearing Exhibit No. 3 at 3-5 contains the Public Service Tracking Job Premise Enquiry record.  As acknowledged by PSCo witness Gallegos, these three pages do not contain a complete copy of the Premise Enquiry record because “...” 
in the Notes column indicates that text that is in the full version of the Note is not included in 
the print-out.  

44. Hearing Exhibit No. 3 contains no record of a call from Complainants to Public Service in 2009, 2010, or 2012.  

45. Hearing Exhibit No. 3 contains one record of a call from Complainants to Public Service in 2011:  On November 21, 2011, there was a “CUSTOMER CONTACT : BILL EXPLANATION” with the note “PSCO Altitude Correction[.]”  Hearing Exhibit No. 3 at 1 (capitals in original).  

46. Hearing Exhibit No. 3 contains one record of a call from Complainants to Public Service in 2013:  On April 5, 2013, there was a “CUSTOMER CONTACT : BILL EXPLANATION” with the note that Ms. Cole requested that Mr. Molotchev be added to 
her account so that he has authority to call about the account.  Hearing Exhibit No. 3 at 1 (capitals in original).  

47. Hearing Exhibit No. 4 is a five-page print-out of the Public Service Process Debtor Log record for Complainants’ residence for the period November 19, 2003 through December 5, 2015.  It overlaps with, but is not identical to, Hearing Exhibit No. 3 and contains specific notes regarding the premise and specific notes regarding customer contact about the account number.  The record contains information that is input by customer service representatives in the case of customer contacts, by other Public Service personnel in the case of actions that do not involve a customer contact, and by customers when they use the Company’s Interactive Voice Response system.  Hearing Exhibit No. 4 at 3-5 contains the Public Service Tracking Job Customer Enquiry record.  As acknowledged by PSCo witness Gallegos, these pages do not contain a complete copy of the Customer Enquiry record because “...” in the Notes column indicates that text that is in the full version of the Note is not included in the print-out  

48. Other than calls to pay bills by telephone, Hearing Exhibit No. 4 contains no record of a call from Complainants to Public Service in 2009, 2010, or 2012.  

49. Other than calls to pay bills by telephone, Hearing Exhibit No. 4 contains one record of a call from Complainants to Public Service in 2011:  On November 21, 2011, there was a “CUSTOMER CONTACT : BILL EXPLANATION” with the note “PSCO Altitude Correction[.]”  Hearing Exhibit No. 4 at 1 (capitals in original).  

50. Hearing Exhibit No. 4 contains one record of a call from Complainants to Public Service in 2013:  On April 5, 2013, there was a “CUSTOMER CONTACT : BILL EXPLANATION” with the note that Ms. Cole requested that Mr. Molotchev be added to 
her account so that he has authority to call about the account  Hearing Exhibit No. 4 at 1 (capitals in original).  

51. On April 9, 2014, Complainants contacted Public Service by telephone regarding their higher-than-usual-and-expected natural gas bills.  As stated in the Customer Enquiry Notes for that date:  

Discussed heating source which did change late 2012 - [Complainants have] boiler heating & expanded boiler system to include in floor heating - [Complainants do] not have venting system & [have] hot water running that run[s] throughout the home to heat - usage in line with last yrs [sic] history.  ...  Determined cause of high bill is in floor heating.  
Hearing Exhibit No. 8 at 1.  The Resolution states “Agree” (id.).  This call is shown on Hearing Exhibit No. 3 at 4 and on Hearing Exhibit No. 4 at 4.  
52. Prior to his testimony, PSCo witness Gallegos listened to the recording of the April 9, 2014 telephone call that is maintained by the Company.  PSCo witness Gallegos testified:  (a) the Notes (quoted above) accurately reflect the substance of the conversation with Complainants; (b) the telephone call ended with Complainants thanking the PSCo Customer Service representative for the information provided and saying they would look into it; (c) in the call, Complainants did not mention a gas meter switch or potential gas meter switch; and (d) based on listening to the Complainants’ closing remarks, in his opinion the issue seemed to be resolved.  

53. Public Service produced neither the recording of the April 9, 2014 call nor a transcript of that call as an exhibit.  

54. On December 29, 2014, Complainants contacted Public Service by telephone regarding their higher-than-usual-and-expected natural gas bill.  As stated in the Customer Enquiry Notes for that date:  Complainants “think[] that the meters are flipped as neighbor uses more and has lower bill.  ...  [Customer advocate will] contact once completed.”  Hearing Exhibit No. 9 at 1 at Notes.  This call is shown on Hearing Exhibit No. 3 at 4 and on Hearing Exhibit No. 4 at 4.  

55. In response to Complainants’ call, on December 29, 2014, Public Service issued a meter order for an ascertain-meter trace.  Hearing Exhibit No. 3 at 4; Hearing Exhibit No. 4 at 4.  

56. On August 5, 2015, the ascertain-meter trace was conducted; and the transposed gas meters were discovered and corrected.  On this point, the Notes in Hearing Exhibit No. 9 at 1 identify the transposed gas meters and state:  “Please contact customers and square billing out.”  

57. On August 28, 2015, Complainants made, by telephone, an informal complaint
 to the Commission in which they:  (a) requested information about the calculation of the $ 2,600 credit that Public Service proposed to give them for the over-billing that resulted from the transposed gas meters; (b) stated that they had requested a meter test in the past; and (c) stated they had been overcharged for years based on the wrong gas meter.  Staff sent the informal complaint to the Company for response.  

58. On September 10, 2015, during the investigation of the informal complaint, Public Service sent Complainants a letter informing them that, due to over-billing for their gas consumption, they would receive a bill adjustment (credit) of $ 2,621.56 for the period July 30, 2013 through July 30, 2015.
  The letter explained the calculation of the credit and stated that the credit resulted from previous billings that were issued based readings from the wrong meter.  

59. As a result of the investigation of the informal complaint, and citing Rule 4 CCR 723-4-4402, Staff determined that Complainants were due a billing credit from December 29, 2012 (two years before Complainants’ December 29, 2014 call to Public Service (discussed above)) and requested Public Service to make that correction to the bill credit.  Hearing Exhibit No. 10 at 2.  

60. On September 30, 2015, Public Service sent Complainants a second letter concerning the bill credit.
  In that letter, the Company informed Complainants that, due to 
over-billing for their gas usage, they would receive a bill credit of $ 3,717.21 for the period December 31, 2012 through July 30, 2015.  The letter explained the calculation of the credit and stated that the credit resulted from previous billings that were issued based on readings from the wrong meter.  Enclosed with that letter was a transposed meter analysis spreadsheet that showed the calculation of the bill credit.
  

61. In this Proceeding, Complainants raise no issue with respect to the $ 3,717.21 bill credit or how it was calculated.  

62. On November 5, 2015, Complainants made, by electronic mail, a second informal complaint
 to the Commission in which they:  (a) acknowledge receipt of “a partial credit for this [transposed meter-related] overbilling from 12/31/2012 to 7/2015” (Hearing Exhibit No. 14 at 3); and (b) state that they “believe we are entitled to a full credit ... starting from December 2008 when we first contacted [the Company] with our concerns” (id.).  After receiving Public Service’s response to the informal complaint, Staff informed Complainants that Staff had “already completed the informal complaint process and that there is nothing further that will be obtained” (id. at 1) through the informal complaint process.  

63. On November 16, 2015, Complainants filed the formal Complaint.  

64. Hearing Exhibit No. 20 is a transposed meter analysis spreadsheet that shows the calculation of the $ 2,407.06 in over-billing to Complainants that resulted from the transposed gas meters for the period April 9, 2009 through December 31, 2012.  This Hearing Exhibit, prepared by Public Service, shows the amount that PSCo over-billed Complainants from the date of the installation of the transposed gas meters (April 9, 2009) to the date of the beginning of the already-given bill credit (December 31, 2012).  

65. In this Proceeding, Complainants raise no issue with respect to the $ 2,407.06 or how it was calculated.  

66. Additional facts are found throughout this Decision.  

III. DISCUSSION  
67. In the Complaint, Complainants requested that the Commission order Public Service to refund to them $5,944 in alleged over-billings for their natural gas usage for the period April 9, 2009 through August 5, 2015.  

68. Based on Hearing Exhibit No. 20, Complainants amended the relief they seek.  Complainants now request that the Commission order Public Service to refund to them $ 2,407.06 in over-billings for their natural gas usage for the period April 9, 2009 through December 31, 2012.  

69. Respondent requests that the Commission find that Complainants have not proven their case and dismiss the Complaint.  

A. Burden of Proof.  
70. As the Parties that seek a Commission order, Complainants have the burden of proof with respect to the allegations in the Complaint and the relief sought; and their burden of proof is preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  “The evidence underlying the agency’s decision must be adequate to support a reasonable conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. Public Utilities Commission, 949 P.2d 577, 585 (Colo. 1997)).  In addition, the evidence must be “substantial evidence,” which the Colorado Supreme Court has defined as  

such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.  

Id.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  
B. Pertinent Requirements.  

1. Statutes.  

71. As relevant to this Proceeding, § 40-3-103, C.R.S., requires Public Service, as a public utility, to file with the commission ... and ... print and keep open to public inspection, schedules showing ... all rules, regulations, ... that in any manner affect or relate to ... service.  

These filed schedules are the public utility’s tariff.  
72. Section 40-6-108, C.R.S., establishes the Commission’s complaint jurisdiction over Public Service as a public utility.  As relevant to this Proceeding, § 40-6-108(1)(a), C.RS., provides that any person may file a written complaint alleging that a public utility has done something in violation of, or has not done something it is required to do by, a statute, a Commission rule, a Commission decision or order, or the utility’s tariff.  If the Commission finds that the public utility did not comply with a statute, a Commission rule, a Commission decision or order, or its tariff, the Commission may take appropriate action.  See generally § 40-7-101, C.R.S. (enforcement duty of the Commission).  

2. Rule 4 Code of Colorado Regulations 723-4-4402.  

73. Rule 4 CCR 723-4-4402 governs adjustments for meter and billing errors.  As relevant to this Proceeding, that Rule provides:  

 
(a)
A utility shall adjust customer charges for gas incorrectly metered or billed as follows:  
* * *  


(V)
In the event of over-billings [that are not the result of meter malfunction or failure to function], the utility shall refund for the period during which the over-billing occurred, with such period not to exceed two years.  
 
(b)
The periods set out in paragraph (a) of this rule shall commence on the date on which (1) either the customer notifies the utility or the utility notifies the customer of a meter or billing error or (2) the customer informs the utility of a billing or metering error dispute or makes an informal complaint to the External Affairs section of the Commission.  

 
(c)
In the event of an over-billing, the customer may elect to receive the refund as a credit to future billings or as a one-time payment.  If the customer elects a one-time payment, the utility shall make the refund within 30 days.  Such over-billings shall not be subject to interest.  

* * *  
3. Public Service Company Tariff.  

74. As pertinent here, the Company’s tariffs contain the terms and conditions pursuant to which the Company provides natural gas service to its residential retail customers.  Public Service must comply with its tariffs when rendering service to its customers.  

75. As relevant to this Proceeding, Sheet No. R22 of the Company’s Colorado 
PUC No. 6 Gas
 tariff provides:  

In the event errors in billing occur, Company shall refund to customer the amount of any overcharge having resulted therefrom ... .  A billing error shall be any 
and all errors arising from billing determinants, including but not limited to, an incorrect multiplier, an incorrect register, and/or an incorrect billing calculation.  For Residential [Service] ..., the time period for ... billing ... shall be limited to 
the twenty-four (24) month period immediately preceding the discovery of the billing error ... .  
This tariff sheet was in effect at all times relevant to this Proceeding.  
C. The Complaint.  

1. Positions of the Parties.  

76. Complainants take the position that Public Service must refund to them $ 2,407.06 in overpayments for their natural gas usage in the period April 9, 2009 through December 31, 2012.  Complainants assert that the weight of the evidence establishes:  (a) Public Service is responsible for transposing the gas meters on April 9, 2009; (b) beginning not later than 2011, Complainants contacted Public Service about their too-high natural gas bill, raised the possibility of a meter-related issue, and requested that Public Service send someone to check their gas meter; (c) Complainants repeatedly informed Public Service that their natural gas bill was multiple times higher than that of their duplex neighbor who used natural gas to heat her driveway all winter; (d) using a starting date of December 31, 2012 (based on Complainants’ December 29, 2014 telephone call) for the bill adjustment period, Public Service refunded a portion of the transposed gas meter-related over-billings; (e) the starting date used by Public Service to calculate the refund is incorrect as it does not take into account Complainants’ earlier contacts with Public Service in which they raised the issue of a possible meter problem and requested that Public Service send someone to check the meter; and (f) Complainants did not know about the transposed gas meters until informed by Public Service.  Given these facts, Complainants assert that they have met their burden of proof and that the Commission 
should order Pubic Service to refund to them an additional $ 2,407.06 for the transposed gas 
meter-related over-billings for the period April 9, 2009 through December 31, 2012.  

77. Public Service takes the position that it has complied with both Rule 4 CCR 
723-4-4402(a)(V) and Gas Tariff Sheet No. R22 and that those authorities preclude the requested refund for overpayment for Complainants’ natural gas usage in the period April 9, 2009 through December 31, 2012.  Public Service asserts that the weight of the evidence establishes:  (a) prior to the December 29, 2014 telephone call, Complainants contacted Public Service on April 9, 20014 about their gas bill, and based on the conversation, Public Service believed that Complainants’ bill-related concerns were resolved; (b) prior to the December 29, 2014 telephone call, Complainants neither mentioned a gas meter-related issue nor requested a check of their gas meter; (c) the December 29, 2014 telephone call was the first time Complainants mentioned to Public Service their suspicion that their gas meter was switched with their neighbor’s gas meter and was the first time they requested a meter check; (d) prior to the December 29, 2014 telephone call, Public Service had no notice and no information that Complainants may have been over-billed, and Public Service believed that there were no unresolved bill-related issues; (e) on December 29, 2014, as a result of Complainants’ call, Public Service had its first notice of a gas meter-related issue or billing error; (f) in this case, the refund period for over-charges and over-billings is the 24 months immediately preceding December 29, 2014, the date on which Complainants notified Public Service of the gas meter-related issue or billing error; (g) on September 30, 2015, as required by Rule 4 CCR 723-4-4402(a)(V) and Gas Tariff Sheet No. R22, Public Service credited Complainants’ account in the amount of $ 3,717.21 for the transposed gas meter-related over-billings for the appropriate 24-month period, which began with the December 29, 2014 telephone call; (h) Rule 4 CCR 723-4-4402(a)(V) limits the refund in this Proceeding to “the period during which the over-billing occurred, with such period not to exceed two years[,]” and, pursuant to Rule 4 CCR 723-4-4402(b) and as relevant here, the 
two-year period commences “on the date on which (1) either the customer notifies the utility ... of a meter or billing error or (2) the customer informs the utility of a billing or metering error dispute or makes an informal complaint to the External Affairs section of the Commission”; (i) as pertinent here, Gas Tariff Sheet No. R22 limits a refund for over-billing “to the twenty-four (24) month period immediately preceding the discovery of the billing error”; and (j) under the facts of this case, if Public Service were to give Complainants the requested additional refund, Public Service would be in violation of Rule 4 CCR 723-4-4402(a)(V) and Gas Tariff Sheet No. R22.  Given these facts, Respondent asserts that the Complainants have not met their burden of proof to establish that they are due an additional refund and that, as a result, the Commission should dismiss the Complaint.  

2. Discussion.  

78. For the reasons discussed below, the ALJ finds that Complainants did not meet their burden of proof in this Proceeding.  The ALJ will dismiss the Complaint with prejudice.  

79. Rule 4 CCR 723-4-4402(a)(V).  Complainants seek a refund for the period April 9, 2009 through December 31, 2012.  To obtain the refund, they must establish by a preponderance of the evidence that this time period falls within the two-year window established by Rule 4 CCR 723-4-4402(a)(V).  To establish the date on which the Rule 4 CCR 
723-4-4402(a)(V) two-year time period commenced, Complainants must establish by a preponderance of the evidence either the date on which they informed Public Service of a 
meter-related error or dispute or the date on which they informed Public Service of a billing error or dispute.  

80. As the Findings of Fact establish, the evidence on the following critical issues is disputed or is missing:  (a) whether Complainants informed Public Service of a gas meter-related error or dispute prior to December 29, 2014; (b) if they did, the date (prior to December 29, 2014) on which Complainants informed Public Service of the meter-related error or dispute; (c) whether Complainants informed Public Service of a billing error or dispute prior to December 29, 2014; (d) if they did, the date (prior to December 29, 2014) on which Complainants informed Public Service of a billing error or dispute; and (e) if they did, whether the identified billing error or dispute was resolved during their contact with Public Service.  

81. Taking all testimonial and documentary evidence into consideration and giving each the weight to which it is entitled,
 the ALJ finds that Complainants failed to meet their burden of proof on the enumerated critical issues.  First, Complainants failed to establish by a preponderance of the evidence that they informed Public Service of a meter-related error or dispute prior to December 29, 2014.  Second, assuming the evidence establishes that Complainants informed Public Service (which it does not), Complainants failed to provide persuasive evidence with respect to the first specific date (prior to December 29, 2014) on which they informed Public Service of a meter-related error or dispute.  Without the specific date, the ALJ cannot determine the date on which the two-year period commenced and, thus, cannot determine whether the two-year period advocated by Complainants is correct and supported.  Third, although the evidence establishes that Complainants contacted Public Service on April 9, 2014 to inquire about their gas bill, Complainants failed to establish by a preponderance of the evidence that this contact was about a billing error or dispute.  Fourth and finally, assuming the evidence establishes that Complainants’ April 9, 2014 telephone call was about a billing error or dispute (which it does not), Complainants failed to establish by a preponderance of the evidence that the billing error or dispute was not resolved during the April 9, 2014 contact.  

82. Complainants bear the burden of proof and failed to establish critical facts by a preponderance of the evidence.  They failed to establish that, with respect to the transposed gas meter-related over-billings, the requested additional refund falls within the two-year refund window established by Rule 4 CCR 723-4-4402(a)(V).  

83. Public Service Gas Tariff Sheet No. R22.  Complainants seek a refund for the period April 9, 2009 through December 31, 2012.  To obtain the refund, they must establish by a preponderance of the evidence that this time period falls within the two-year window established by Gas Tariff Sheet No. R22.  To establish the date on which the Gas Tariff Sheet No. R22 
two-year time period commenced, Complainants must establish by a preponderance of 
the evidence the date on which Public Service discovered the billing error.  
84. The Parties agree that, for purposes of this Proceeding only, the date on which Public Service discovered the billing error is the date on which it first learned of a billing error related to the transposed gas meters.  As used in this discussion of Gas Tariff Sheet No. R22, unless the context indicates otherwise, billing error refers to a billing error related to the transposed gas meters.  
85. As the Findings of Fact establish, the evidence on the following critical issues is disputed or is missing:  (a) whether Complainants informed Public Service of a billing error prior to December 29, 2014; (b) if they did, the first specific date (prior to December 29, 2014) on which Complainants informed Public Service of a billing error; and (c) if they did, whether the identified billing error was resolved during their contact with Public Service.  

86. Taking all testimonial and documentary evidence into consideration and giving each the weight to which it is entitled, the ALJ finds that Complainants failed to meet their burden of proof on the enumerated contested critical issues.  First, Complainants failed to establish by a preponderance of the evidence that they informed Public Service of a billing error prior to December 29, 2014.  Second, assuming the evidence establishes that Complainants informed Public Service (which it does not), Complainants failed to provide persuasive evidence with respect to the first specific date (prior to December 29, 2014) on which they informed Public Service of a billing error.  Without the specific date, the ALJ cannot determine the date on which the two-year period commenced and, thus, cannot determine whether the two-year period advocated by Complainants is correct and supported.  Third, although the evidence establishes that Complainants contacted Public Service on April 9, 2014 to inquire about their gas bill, Complainants failed to establish by a preponderance of the evidence that this contact was about a billing error.  Fourth and finally, assuming the evidence establishes that Complainants’ April 9, 2014 telephone call was about a billing error (which it does not), Complainants failed to establish by a preponderance of the evidence that the billing error was not resolved during the April 9, 2014 contact.  
87. Complainants bear the burden of proof and failed to establish critical facts by a preponderance of the evidence.  Based on the facts of this case, Complainants failed to establish that the requested additional refund falls within the two-year refund window contained in Gas Tariff Sheet No. R22.  

88. Statute.  Complainants do not assert that the Company did not comply with a statute.  Thus, this is not an issue in this Proceeding.  
89. Commission decision or order.  Complainants do not assert that the Company did not comply with a Commission decision or order.  Thus, this is not an issue in this Proceeding.  

D. Rule 4 Code of Colorado Regulations 723-4-4402(c).  

90. Rule 4 CCR 723-4-4402 governs adjustments for meter and billing errors.  As relevant to this discussion and as pertains to refunds of over-billings, that Rule provides:  


(c)
In the event of an over-billing, the customer may elect to receive the refund as a credit to future billings or as a one-time payment.  If the customer elects a one-time payment, the utility shall make the refund within 30 days.  Such over-billings shall not be subject to interest.  

(Emphasis supplied.)  
91. Hearing Exhibits No. 11 (dated September 10, 2015) and No. 15 (dated September 30, 2015) are letters from Public Service to Complainants about the billing adjustment made to credit their account as a result of the transposed gas meters-related 
over-billings.
  Neither letter informs Complainants of their Rule 4 CCR 723-4-4402(c) right to choose “to receive the refund as a credit to future billings or as a one-time payment” (emphasis supplied).  

92. Hearing Exhibits No. 3 (premise) and No. 4 (premise and customer contact) are Public Service records that include notes of premise-related activities and notes of contacts between Complainants and Public Service for the period November 19, 2003 through December 3, 2015.  As acknowledged by PSCo witness Gallegos, neither Hearing Exhibit contains an entry that shows that Public Service informed Complainants that, with respect to the refund, they could elect to receive either a credit to future billings or a one-time payment.  In addition, even assuming Public Service informed Complainants (which, it appears, Public Service did not), neither Hearing Exhibit contains an entry that records Complainants’ choice to receive the refund through a credit to future billings.  

93. Based on the evidence in this Proceeding, it appears that Public Service credited the $ 3,717.21 refund to Complainants’ account without informing them of their option to receive the refund as a one-time payment.  Based on the evidence in this Proceeding, it appears that Public Service deprived Complainants of their Rule 4 CCR 723-4-4402(c) right to choose the form of the refund and, in so doing, did not comply with that Rule.  

94. The ALJ finds Public Service’s apparent failure to comply with Rule 4 CCR 
723-4-4402(c) particularly curious in view of its compliance with Rule 4 CCR 723-4-4402(d), which provides in relevant part:  “In the event of under-billing, the customer may elect to enter into a payment arrangement on the under-billed amount.  The payment arrangement shall be equal in length to the length of time during which the under-billing lasted.”  In the letter dated April 21, 2009 (Hearing Exhibit No. 17) that informed Complainants that they would be billed for $ 719.63 in under-billings for the period October 28, 2008 through April 9, 2009, the Company informed Complainants of their “option to set up a payment arrangement.”  Hearing Exhibit No. 17 at 1.  

95. Public Service must comply with Rule 4 CCR 723-4-4402(c) when it makes an over-billing refund to a customer.  In addition, failure to comply with applicable Commission Rules -- including Rule 4 CCR 723-4-4402(c) -- may result in the imposition of civil penalties or in an enforcement action.  

IV. CONCLUSIONS  
96. Consistent with the discussion above, the Commission has jurisdiction over the subject matter of this Proceeding and over the Parties in this Proceeding.  

97. For the reasons discussed above, Complainants have not met their burden of proof with respect to the requested refund for the period April 9, 2009 through December 31, 2012.  

98. For the reasons discussed above, the Complaint should be dismissed with prejudice.  

99. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

V. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above, the Complaint filed by Bonnie L. Cole and Dmitry V. Molotchev is dismissed with prejudice.  

2. Proceeding No. 15F-0907EG is closed.  
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The Complaint named “Xcel Energy” as the Respondent.  Public Service conducts utility business in Colorado as a wholly-owned subsidiary of Xcel Energy, Inc., a public utility holding company.  As a result, Public Service is the proper designation for the Respondent in this matter.  Public Service, and not Xcel Energy, is the Respondent in this matter.  


�  This Proceeding’s designation EG indicates that the Complaint pertains to both electric and gas service provided to Complainants by Public Service.  This Proceeding pertains only to Complainants’ natural gas service.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  On December 8, 2015, Decision No. R15-1304-I advised the Complainants of the standards to which persons appearing without legal counsel are held.  


�  No transcript of the evidentiary hearing has been filed in this Proceeding.  


�  Hearing Exhibits for Identification No. 6 and No. 13 were offered but were not admitted.  


�  These Rules are the Rules Regulating Gas Utilities and Pipeline Operators, Part 4 of 4 Code of Colorado Regulations 723.  


�  This Hearing Exhibit is discussed below.  


�  This Hearing Exhibit is discussed below.  


� The derivation of this estimation is set out in Hearing Exhibits No. 5 and No. 7.  


�  Rule 4 CCR 723-4-4402 is Hearing Exhibit No. 1.  


�  Complainants offered the hand-written notations on Hearing Exhibit No. 18 to establish that Complainants called Public Service about their higher-than-usual-and-expected natural gas bill.  The document is a letter from Public Service dated April 2, 2009, which is before the Company installed the new gas meters on April 9, 2009.  In addition, the hand-written notes are not dated and do not refer to any gas bill, let alone a gas bill for any period after the April 9, 2009 new gas meter installation.  For these reasons, the ALJ finds Hearing Exhibit No. 18 unpersuasive on the issue for which Complainants offered it.  


Complainants offered the hand-written notations on Hearing Exhibit No. 19 to establish Complainants’ call to Public Service on January 14, 2011 about their higher-than-usual-and-expected natural gas bill.  Complainants testified that the notes were written by Ms. Cole’s co-worker.  The co-worker was not present at the hearing.  The document is Complainants’ Public Service bill dated January 3, 2011.  The hand-written notes reflect a call made to Public Service on January 14, 2011 at 2:50 p.m.; contain a reference/confirmation number; and appear to be limited to the payment of Complainants’ bill.  The hand-written notes do not refer to, or indicate, any discussion about Complainants’ higher-than-usual-and-expected natural gas bill.  In addition, Hearing Exhibit No. 4 at 1 shows that, on January 14, 2011, Complainants paid their bill by phone pay.  For these reasons, the ALJ finds Hearing Exhibit No. 19 unpersuasive on the issue for which Complainants offered it.  See also discussion of Hearing Exhibits No. 3 and No. 4 infra (no entries for calls in 2009 or 2011 from Complainants regarding higher-than-usual-and-expected natural gas bills).  


�  Hearing Exhibit No. 10 is a print-out of electronic mail correspondence between Staff in the Commission Consumer Assistance group (Staff) and Public Service about this informal complaint.  


�  Hearing Exhibit No. 11 is a copy of that letter.  


�  Hearing Exhibit No. 15 is a copy of that letter.  


�  Hearing Exhibit No. 12 is a copy of that spreadsheet.  


�  Hearing Exhibit No. 14 is a print-out of electronic mail correspondence between Staff and Public Service about this informal complaint.  


�  This tariff sheet is Hearing Exhibit No. 2.  


�  The ALJ considered the testimony of the witnesses in light of their credibility, personal knowledge of events, and interest in the outcome of this Proceeding.  The ALJ found all witnesses to be credible and gave weight to the testimony of each.  The weight given to some of Complainants’ documents is discussed in note 12.  


�  The final billing adjustment credited to Complainants’ account was $ 3,717.21 (Hearing Exhibit No. 15) and is a refund that results from Public Service’s over-billing Complainants during the period December 31, 2012 to July 30, 2015.  
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