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I. STATEMENT  

1. On November 13, 2015, Arthur Shanklin and Kendra Magana (Complainants) filed a Complaint against Alpine Auto Recovery (Alpine or Respondent). That filing commenced this proceeding. 
2. On November 25, 2015, this matter was referred to an Administrative Law Judge (ALJ).

3. On December 1, 2015, by Interim Decision No. R15-1268-I, the Complaint was noticed to the Respondent.

4. On December 10, 2015, the Respondent filed its Response to the Complaint. 

5. On December 18, 2015, by Interim Decision No. R15-1313-I a prehearing conference was scheduled for January 5, 2016.  At the prehearing conference an evidentiary hearing was scheduled for February 29, 2016. 

6. At the scheduled time and place, the hearing was called to order. During the course of the hearing, testimony was received from Mr. Arthur Shanklin and Ms. Kendra Magana for the Complainants and Ms. Kathy Heald and Mr. Charles Sutton.  Exhibits 1 through 19, 24 and 25 were offered and admitted, Exhibits 20 and 21 were offered and not admitted, and Exhibit 23 was neither offered nor admitted.

7. In reaching this Recommended Decision the ALJ has considered all arguments presented by the parties, including those arguments not specifically addressed in this Decision.  Likewise, the ALJ has considered all evidence presented at the hearing, even if the evidence is not specifically addressed in this Decision.
8. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS OF FACT

9. Mr. Shanklin is the owner of a silver 2003 Nissan Altima automobile.

10. Ms. Magana is the owner of a black Buick Verano automobile.

11. Ms. Heald is the wife of Mr. Don Heald the owner of Alpine. Ms. Heald is the unpaid bookkeeper for Alpine. 

12. Mr. Sutton is an employee of Alpine. Mr. Sutton has worked at Alpine since September 15, 2015. 

13. Mr. Sutton is a spotter for Alpine at 3299 South Broadway.

14. A spotter is a person who watches a parking lot to ensure that people who park in a lot patronize one of the businesses the parking lot is intended to serve.

15. The property at 3299 South Broadway is owned by Vision Broadway and contains 26 parking spaces. Hearing Transcript p. 108, l. 9-11.
16. The property at 3299 South Broadway contains at least 17 signs that state the following:


ALPINE AUTO RECOVERY


Unauthorized Vehicles Will Be Towed


Away At Vehicle Owner’s Expense 


PARKING FOR


3299 S. BROADWAY ONLY


Spicy Basil, Smash Burger 

  
Mattress Firm


IF YOU LEAVE THE PARKING LOT 


YOUR VEHICLE WILL BE TOWED


ALPINE AUTO RECOVERY


303-750-4887


17. The Alpine signs all have lettering which is one-inch in size and contrasting in color.

18. The property at 3299 South Broadway is a strip center that contains a Smash Burger restaurant, a Thai Basil restaurant, and a vacant space that once contained a Mattress Firm store.  

19. On February 25, 2015, Alpine entered into a one year agreement with Vision Broadway to provide towing services at 3299 South Broadway. Hearing Exhibit 13.  The agreement did not designate any of the parking spots for any of the establishments at 3299 South Broadway. Hearing Exhibit 13d. 
20. The contract between Alpine and Vision Broadway states that Michael Fuchs is an authorized agent of 3299 South Broadway.  Hearing Exhibit 13h. 
21. At approximately 6:00 p.m. on October 17, 2015, Mr. Sutton arrived for work at 3299 South Broadway for Alpine as a spotter.

22. At approximately 7:30 p.m. on October 17, 2015, Mr. Shanklin and his daughter drove to a party he had been invited to at Moe’s Barbeque and Bowling (Moe’s) located on South Broadway in Englewood, Colorado. Mr. Shanklin parked his vehicle in what he determined to be the first available “parking establishment.” which was located at 
3299 South Broadway, Englewood, Colorado. Hearing Transcript p.7, l. 10-14. 
23. None of the 17 signs in the parking lot at 3299 South Broadway were directly in front of the space where Mr. Shanklin parked his vehicle. Mr. Shanklin determined that since there was not a sign directly in front of the space which he parked his vehicle, anyone could park in the space even if they did not patronize one of the establishments listed on the Alpine Auto Recovery sign.

24. Mr. Shanklin and his daughter left the parking lot and walked to Moe’s.

25. Moe’s is not located in the 3299 South Broadway shopping center.  
At the entrance of Moe’s is a sign, which was not provided by Alpine,  stating the following:


DO NOT PARK IN THE SMASHBURGER PARKING LOT. 


YOUR VEHICLE WILL BE TOWED 
Hearing Exhibit 22
26. Mr. Shanklin and his daughter attended the party at Moe’s.

27. At approximately 7:30 p.m. on October 17, 2015, Ms. Magana drover her vehicle to 3299 South Broadway.  Ms. Magana parked in a space that did not have an Alpine sign directly in front of it.

28. Ms. Magana left the parking lot at 3299 South Broadway and proceeded on foot to Moe’s for the party.

29. Approximately 15 minutes after Mr. Shanklin and Ms. Magana left 3299 South Broadway and walked to Moe’s, Mr. Sutton called Alpine to have their vehicles towed.  

30. At 8:04 p.m. on October 17, 2015, Mr. Shanklin’s vehicle was towed to the Alpine lot in Commerce City, Colorado by Michael Fuchs. Hearing Exhibit 3.
31. After 8:00 p.m. on October 17, 2015, Mr. Shanklin left Moe’s to return to his vehicle. When Mr. Shanklin returned to 3299 South Broadway he discovered his car was missing. Mr. Shanklin noticed a sign on plywood stating Alpine Tow Zone. Hearing Transcript p.15, l. 5-12 also see Hearing Exhibit 16.   

32. Mr. Shanklin proceeded on foot toward Smash Burger and saw an Alpine sign and determined that his vehicle had been towed by Alpine.  

33. Mr. Shanklin called the number for Alpine provided on the sign and was told that his vehicle was at the Alpine lot in Commerce City. Mr. Shanklin was then driven to the Alpine lot by a friend.

34. At 9:33 p.m. on October 17, 2015, Ms. Magana’s vehicle was towed to the Alpine lot in Commerce City Colorado by Michael Fuchs. Hearing Exhibit 4.
35. At 9:35 p.m. on October 17, 2015, Mr., Shanklin paid $301.60 to Alpine and his vehicle was released. Hearing Exhibit 3.
36. At 11:27 p.m. on October 17, 2015, Ms. Magna paid $301.60 to Alpine and her vehicle was released. Hearing Exhibit 4.
37. On October 19, 2015, Mr. Shanklin e-mailed the Commission expressing his concern that the tow was unauthorized.  

38. The Enforcement Staff of the Commission conducted an investigation of the tow of Mr. Shanklin’s vehicle and determined that no action needed to be taken
. Hearing Transcript p. 95, l. 10-19.
III. ISSUES
39. Was the tow of Mr. Shanklin’s vehicle on October 17, 2015 by Alpine, authorized?

40. Was the tow of Ms. Magana’s vehicle on October 17, 2015 by Alpine, authorized?

IV. APPLICABLE LAW 

41. The Commission has jurisdiction over this Complaint pursuant to § 40-6-108, C.R.S.

42. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."
  As to claims in the Complaint, Complainant is the proponent of the order because he commenced the proceeding and is the proponent of the order as to the Complaint.
  Rule 1500 of the Commission’s Rules of Practice and Procedure 4 Code of Colorado Regulations (CCR) 
723-1 states:  “The burden of proof and the initial burden of going forward shall be on the party that is the proponent of a decision, unless previously agreed to or assumed by a party.  The proponent of the order is that party commencing a proceeding…”
    
43. Complainants bear the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.
  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence. Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

44. “In civil cases, the burden of proof is on the plaintiff to prove the elements of the case by a preponderance of the evidence.  This burden of proof does not shift during the proceeding, although it may be aided by a presumption or a shift of the burden of going forward with the evidence once the plaintiff has established a prima facie case. ” Paragraph 51 of Commission Decision No. C08-1182 in Proceeding No. 07A-265E issued November 14, 2008, citing § 13-25-127, C.R.S., and W. Distributing Co. v. Diodosio, 841 P.2d 1053 (Colo. 1992). 
45. A towing carrier may act as the authorized agent for the property owner under a written agreement to that effect, provided the agreement is compliant with this paragraph (a). The contract shall contain at least the following information: (A) the name, address, telephone number, email address (if applicable), and PUC Towing Permit number of the towing carrier; (B) the name, address, email address (if applicable), and telephone number of the property owner; (C) the address of the property from which the tows will originate; (D) the name of each individual person who is authorized to sign the tow authorization; (E) the address and phone number of the storage facility where the vehicle owner may retrieve the vehicle; 
(F) the beginning date and ending date of the contract; (G) a statement that the maximum rates for a nonconsensual tow from private property, and the maximum drop charge if the vehicle is retrieved before removal from the private property, are set by rule of the Public Utilities Commission; (H) the name, title, phone number, and signature of the person making the contract on behalf of the property owner and on behalf of the towing carrier; and (I) the date the contract is signed.  Rule 6508(a)(I) of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.

46. Notice required by this rule is presumed to be met if: (A) a permanent sign is conspicuously posted near each entrance to the parking lot; and (B) if the parking lot is not provided for residential parking and has more than ten free-standing lampposts on the property, a number of signs equal to the number of lampposts must be posted. Such signs must be posted on each lamppost or posted upright in conspicuous locations which are evenly distributed across the parking lot Rule 6508(b)(IV), 4 CCR 723-6.

47. All signs posted to provide notice pursuant to this rule shall comply with any applicable ordinance. To the extent not inconsistent with applicable ordinance, signs shall also at a minimum: (A) be no less than one square foot in size; (B) have lettering not less than one inch in height; (C) have lettering that contrasts sharply in color with the background on which the letters are placed; (D) state the restrictions enforced; and (E) include the name and telephone number of the towing carrier. lot Rule 6508(b)(V), 4 CCR 723-6.

V. DISCUSSION 

48. The evidence presented in this proceeding was not conflicting.  The parties agree on the facts of this case. 

49. Mr. Shanklin and Ms. Magana parked their vehicles at 3299 South Broadway on October 17, 2015, did not patronize any of the establishments contained in the shopping center at 3299 South Broadway, and were gone from their vehicles in excess of 15 minutes.

50. Mr. Shanklin and Ms. Magana argue that the signage provided by Alpine at 3299 South Broadway was insufficient and further that since Mattress Firm was no longer in business that a certain number of spots should be open to allow non-patrons of Smash Burger and Thai Basil to park at 3299 South Broadway.

51. Mr. Shanklin and Ms. Magana also argue that the wooden sign in the parking lot at 3299 South Broadway and the warning sign in front of Moe’s do not meet the specifications of the Commission and therefore the tows were not authorized.

52. Mr. Shanklin and Ms. Magana each request to be reimbursed $301.60, the cost of the tow.

53. Although not argued by Mr. Shanklin and Ms. Magana, Alpine provided sufficient evidence to find that Alpine’s contract with Vision Broadway met the Commission’s requirements under Rule 6508(a)(I), 4 CCR 723-6 and that Mr. Fuchs was authorized to sign the tow authorization.

54. Commission regulations require that “a permanent sign is conspicuously posted near each entrance to the parking lot” Rule 6508(b)(IV)(A), 4 CCR 723-6. Through the testimony of Ms. Heald and Exhibits 14-19, 22, and 25-27 it is shown that there are at least 17 Alpine signs throughout the parking lot which contains only 26 parking spaces.

55. The exhibits show that these signs are at the entrances of the parking lot. 

56. The signage provided by Alpine at 3299 South Broadway meets the requirements of Commission Rule 6508(b)(IV)(A), 4 CCR 723-6.

57. Commission regulations also require that “if the parking lot is not provided for residential parking and has more than ten free-standing lampposts on the property, a number of signs equal to the number of lampposts must be posted. Such signs must be posted on each lamppost or posted upright in conspicuous locations which are evenly distributed across the parking lot” Rule 6508(b)(IV)(B), 4 CCR 723-6.

58. An exact count of light poles in the parking lot was not testified to by either party during the hearing. Although Ms. Heald testified to less than ten light poles. Hearing Transcript p. 143, l. 1-2.   

59. The exhibits admitted into the hearing show at most four light poles
 in the parking lot.  There is no evidence that there are ten or more light poles in the parking lot. In addition, the light poles visible in Exhibit 17 and Exhibit 19 show Alpine signs on the light poles. 

60. The signage provided by Alpine at 3299 South Broadway meets the requirements of Commission Rule 6508(b)(IV)(B), 4 CCR 723-6.

61. The “signs shall also at a minimum: (A) be no less than one square foot in size; (B) have lettering not less than one inch in height; (C) have lettering that contrasts sharply in color with the background on which the letters are placed; (D) state the restrictions enforced; and (E) include the name and telephone number of towing carrier.” Rule 6508(b)(V), 4 CCR 723-6.

62. As shown in Exhibit 14a, the signs used by Alpine have lettering that contrasts with the background color, state restrictions, and include the name and telephone number of the carrier. 

63. Ms. Heald credibly testified that the height of the lettering on the signs was at least one inch.
   Hearing Transcript p. 104, l. 8-13.
64. All of Alpine’s signs posted in the parking lot at 3299 south Broadway meet the Commission requirements under  Rule 6508(b)(V), 4 CCR 723-6.

65. Ms. Heald gave credible testimony that the wooden sign depicted in in Exhibit 16 was not installed by Alpine.  Hearing Transcript p. 123, l. 5-24.
66. The carrier cannot be held liable for the actions of an unknown third party. 

67. The sign at the entrance of Moe’s is not on the property at 3299 South Broadway and therefore is not the responsibility of Alpine. It is irrelevant if that sign complies with Commission rules. This sign merely provided an additional warning that parking a vehicle at 3299 South Broadway and patronizing Moe’s could lead to the vehicle being towed.  

68. The argument that due to Mattress Firm being closed that a certain number of spots should be open to allow non-patrons of Smash Burger and Thai Basil to park at 3299 South Broadway is without merit. 

69. Alpine’s contract with Vision Broadway is clear that each business at 3299 South Broadway did not have assigned spots. Hearing Exhibit 13E. In addition, there were no signs in the parking lot designating a certain number of parking spots to each business. 

70. There was no evidence presented that certain parking spots were designated for an individual business.  

VI. CONCLUSION

71. Mr. Shanklin did not meet his burden to show by a preponderance of the evidence that the tow of his vehicle on October 17, 2015, by Alpine was unauthorized.

72. Ms. Magana did not meet her burden to show by a preponderance of the evidence that the tow of her vehicle on October 17, 2015, by Alpine was unauthorized. 

VII. ORDER  

A. It Is Ordered That:  

1. The formal complaint filed by Arthur Shanklin and Kendra Magana against Respondent Alpine Auto Recovery on November 13, 2015, is denied. 

2. Proceeding No. 15F-0902TO is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� There was no evidence that Ms. Magana contacted Commission Staff or that Commission Staff conducted an investigation of Ms. Magana’s tow.


� 	§ 24-4-205(7), C.R.S.  


� 	Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.


� 	Rule 1500, 4 CCR 723-1.


� 	Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  


� One of the poles is located on the sidewalk outside of the parking lot and it is not clear that the pole is a light pole. See Hearing Exhibit 24.


� The evidence of the letters being at least one inch in height was also supported by a demonstrative exhibit of an actual sign.
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