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I. STATEMENT  
1. On May 27, 2015, Colorado Jitney, LLC (Colorado Jitney or Complainant), filed a Formal Complaint against the City and County of Denver (Denver) and Colorado Tour Line, LLC, doing business as Gray Line of Denver (Gray Line).  That filing commenced this Proceeding.  
2. On May 28, 2015, the Commission issued to Denver and to Gray Line an Order to Satisfy or Answer.  
3. On May 28, 2015, the Commission scheduled an August 11, 2015 evidentiary hearing on the merits of the formal Complaint.  On July 6, 2015, Decision No. R15-0634-I vacated that evidentiary hearing.  
4. On June 4, 2015, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  
5. On July 21, 2015, for the reasons stated in Decision No. R15-0739-I, the ALJ ordered that, although Gray Line remains a Party, Gray Line may not participate in this Proceeding without legal counsel.
  As of the date of this Decision, legal counsel for Gray Line has not entered an appearance.  Consequently, unless specifically stated, this Decision does not refer to Gray Line.  
6. Unless the context indicates otherwise, Denver is the Respondent.  Complainant and Respondent, collectively, are the Parties; each individually is a Party.  Colorado Jitney and Denver are each represented by legal counsel in this Proceeding.  
7. On June 12, 2015, Denver filed a Motion to Dismiss for Lack of Subject Matter Jurisdiction (Motion to Dismiss).  On June 26, 2015, Colorado Jitney filed a Response in Opposition to that motion.  The Motion to Dismiss is the subject of this Decision.  
8. Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1308(e),
 filing a motion to dismiss tolls the time within which Denver must file an answer.  As a result, Denver has not filed its answer to the Complaint.  
9. On June 19, 2015, Colorado Jitney filed a Motion to Consolidate.  By Decision No. R15-0739-I, the ALJ denied the motion as moot.  
10. On July 2, 2015, Denver filed a Motion to Strike the Five Exhibits Attached to Complainant’s Response in Opposition to Motion to Dismiss for Lack of Subject Matter Jurisdiction.  On July 16, 2015, Colorado Jitney filed a Response in Opposition to that motion.  On July 24, 2015, by Decision No. R15-0760-I, the ALJ denied the motion as moot.  
11. By Decision No. R15-0760-I, the ALJ scheduled a September 23 and 24, 2015 evidentiary hearing on the Commission’s subject matter jurisdiction.  In addition, the ALJ established the procedural schedule for the hearing.  By subsequent Interim Decisions on motions, the ALJ modified the filing dates in the procedural schedule but retained the September hearing dates.  
12. Complainant filed its Certification, Witness List and Exhibits, which Complainant modified.  Complainant’s Certification, Witness List and Exhibits filed on August 21, 2015 at 5 contained a request that the ALJ take administrative notice
 of six documents.  For the reasons stated on September 23, 2015, the ALJ denied in its entirety the request for administrative notice.
  This Decision memorializes that ruling.  
13. Respondent filed its Witness and Exhibits Lists, which Respondent corrected.  
14. On September 15, 2015, Colorado Jitney filed a Motion for Summary Judgment limited to Gray Line.  
15. On September 15, 2015, Colorado Jitney filed a Motion in Limine.  As a preliminary matter at the September 23, 2015 evidentiary hearing, the ALJ heard argument on the motion.  For the reasons stated on September 23, 2015, the ALJ denied the motion in limine.
  This Decision memorializes that ruling.  
16. The ALJ called this Proceeding for hearing as scheduled.
  The Parties were present, were represented, and were prepared to proceed on both days.  
17. At the hearing, the ALJ heard the testimony of eight witnesses.
  Hearing Exhibits No. 1 thorough No. 31 were marked.  Hearing Exhibits No. 1 through No. 8, No. 11 through No. 16, No. 17,
 and No. 20 were offered and admitted into evidence without objection.
  
18. In this Proceeding, no information is claimed to be confidential.  
19. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  
20. Complainant filed a Statement of Position (Colorado Jitney SOP), and Respondent filed a Statement of Position (Denver SOP).  No response to the Statements of Position was permitted.  
21. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this Proceeding along with a written recommended decision.  

II. FINDINGS OF FACT  
22. Except as noted, the facts are not in dispute.  

23. In reaching her conclusions and making her rulings in this Decision, the ALJ considered all evidence presented during the evidentiary hearing in this Proceeding, even if the ALJ does not address the evidence specifically in this Decision.  

24. Additional findings of fact are found throughout this Decision.  

A. The Parties.  

25. Complainant Colorado Jitney is a limited liability company that conducts its transportation business under the trade name Colorado Jitney.  

26. Colorado Jitney is, and has been at all times pertinent to this Proceeding, a motor carrier as defined in § 40-10.1-101(10), C.R.S., and Rule 4 CCR 723-6-6001(v).
  It is a common carrier as defined in § 40-10.1-101(4), C.R.S., and Rule 4 CCR 723-6-6201(f).  

27. Colorado Jitney holds a Certificate of Public Convenience and Necessity (CPCN) issued by the Commission.  Colorado Jitney’s CPCN is not in the evidentiary record.  As a result, the type or types of common carrier transportation service -- for example, charter service, shuttle service, sightseeing service, and taxicab service
 -- the CPCN authorizes Colorado Jitney to provide are unknown.  

28. The service territory that Colorado Jitney is authorized to serve includes Red Rocks Park (Red Rocks Park or Park).  Testimony of Colorado Jitney witness Markin at Tr. at 29:17-23.  Colorado Jitney’s CPCN is not in the evidentiary record.  As a result, the geographic area or areas -- including the geographic area(s) within which and the geographic areas between which -- the CPCN authorizes Colorado Jitney to serve are unknown.  

29. Respondent Denver is a legally and regularly created, established, organized, and existing home rule city and county, municipal corporation, and political subdivision of Colorado under the provisions of and pursuant to article XX of the Constitution of the State of Colorado and the Home Rule Charter of the City and County of Denver.  

30. As pertinent here and as discussed below, Denver owns Red Rocks Park.  

31. Respondent Gray Line is a limited liability company that conducts its transportation business under the trade name Gray Line of Denver.  Respondent Gray Line holds Commission-issued authority or authorities to provide transportation service in Colorado.  Gray Line’s authority or authorities are not in the evidentiary record.  

32. As pertinent here and as discussed below, pursuant to City and County of Denver Purchase Order THTRS-000000663 dated April 21, 2015 (April 2015 Purchase Order),
 Gray Line provides shuttle service that transports individuals from designated areas in Red Rocks Park to the top entrance to the Red Rocks Amphitheatre, which is located in the Park.  

B. The Witnesses.  

33. Complainant presented the testimony of seven witnesses.  Respondent presented the testimony of three witnesses.  

Complainant witness Justin Bein
 is employed by Willis of Colorado
 as Director of Data Analysis for the Western Region.  He has lived in the Denver area for a combined total of approximately 13 years; is familiar with Red Rocks Park; and has driven motor vehicles in, and 

34. has ridden in motor vehicles in, Red Rocks Park on numerous occasions and for various reasons since his first visit to Red Rocks Park in 1994.  

35. Respondent witness Tad Bowman
 is employed by the Arts and Venues Division of the City and County of Denver as Venue Director for Red Rocks Amphitheatre and Denver Coliseum.  He has managed the day-to-day operations of, and has had day-to-day operational oversight of, the Red Rocks Amphitheatre since 1998.  He is familiar with Red Rocks Park and its operation on days when there are events at Red Rocks Amphitheatre.  

36. Respondent witness Dennis Brown
 is employed by the Denver Mountain Parks Division of the Parks and Recreation Department of Denver as Park Ranger Supervisor.  He was at one time the Senior Park Ranger assigned to Red Rocks Park.  He has worked in the Denver Mountain Parks Division for approximately two and one-half years and is familiar with Red Rocks Park and its operation.  

37. Complainant witness Peter Gray
 is employed by Infinite Harvest
 as a software engineer.  He has lived in the Denver area for decades; is familiar with Red Rocks Park; and has driven motor vehicles in, and has ridden in motor vehicles in, Red Rocks Park on numerous occasions and for various reasons over the course of approximately 30 years.  

Complainant witness James Kerr
 is retired.  He worked as a residential appraiser in the Jefferson County Assessor’s Office.  He has lived in Jefferson County for decades; is 

38. familiar with Red Rocks Park; and has driven motor vehicles in, and has ridden in motor vehicles in, Red Rocks Park on numerous occasions and for various reasons over the course of approximately 53 years.  

39. Complainant witness Alison Luppold
 is at present a university student.  She has lived in Denver all her life; is familiar with Red Rocks Park; and has driven motor vehicles in, and has ridden in motor vehicles in, Red Rocks Park on numerous occasions and for various reasons over the course of 20 years.  

40. Complainant witness Dow Markin
 is employed as Complainant’s Director of Marketing.  Although familiar with the service territory Complainant is authorized to serve, he did not describe that service territory other than to state that it includes Red Rocks Park.  He has lived in the Denver area for decades; is familiar with Red Rocks Park; and has driven motor vehicles in, and has ridden in motor vehicles in, Red Rocks Park on numerous occasions and for various reasons over the course of approximately 55 years.  

41. Respondent witness Gregory Neitzke

 is employed by the Parks and Recreation Department of the City and County of Denver as a Land Surveyor.  He has been employed as a Land Surveyor for Denver for 26 years and is a licensed land surveyor in Colorado.  Based on his qualifications, the ALJ certified Respondent witness Neitzke as an expert witness in the field of land surveying.  He is familiar with Red Rocks Park and with the Park-related deeds, legal descriptions, and other legal documents pertaining to the Park.  In addition, he is familiar with the legal status of the roads within the Park.  

C. Red Rocks Park.  

42. Denver owns Red Rocks Park in fee simple and has owned Red Rocks Park in fee simple since 1925.
  

43. Red Rocks Park is located outside the municipal limits of Denver.  Red Rocks Park is located wholly within Jefferson County, State of Colorado.  

44. Red Rocks Park is one of Denver’s Mountain Parks.  Because Red Rocks Park is a Mountain Park, the City and County of Denver Department of Parks and Recreation is responsible for the overall management of Red Rocks Park.  The Arts and Venues Division has day-to-day operational and managerial responsibility for Red Rocks Amphitheatre.  The City and County of Denver Department of Public Works maintains the structures and the roads within Red Rocks Park.  

45. Red Rocks Park has four entrances.  Each entrance is the beginning of a road within the Park over which motor vehicles travel in order to reach the Visitor Center and Ship Rock Grille (these are in the same building), the Red Rocks Amphitheatre, the Trading Post (the gift shop), the picnic shelters, the parking lots, and the other facilities within Red Rocks Park.  Denver Mountain Parks map of Red Rocks Park (Hearing Exhibit No. 3) at 1.  
46. Denver identifies roads within the Park by name (e.g., Plains View Road, Red Rocks Park Road, Red Rocks Trail Road, Ship Rock Road, Titans Road, Trading Post Road, and West Alameda Parkway).  Denver Mountain Parks map of Red Rocks Park (Hearing Exhibit No. 3) at 1.  Over the past 10-12 years, Denver named the roads for ease of reference and to help identify roads for Park operational purposes.  Respondent witness Bowman at Tr. at 189-90.  
47. Denver manages the roads within Red Rocks Park.  At its discretion, Denver closes roads within the Park using gates and traffic cones.  Denver estimated that, in calendar year 2015, it would close certain roads within the Park on approximately 140 to 180 days.  

48. Denver has not dedicated any road within Red Rocks Park to public use.  
49. One state highway is located in Red Rocks Park:  State Highway 74.  This state highway is located in the southern portion of the Park.  One reaches Park Entrance 3 and Park Entrance 4 by State Highway 74.  Denver Mountain Parks map of Red Rocks Park (Hearing Exhibit No. 3) at 1.  

50. Denver has adopted ordinances that govern its parks, including Red Rocks Park.  Denver Revised Municipal Code Chapter 39.  

51. Denver has promulgated the City and County of Denver, Department of Parks and Recreation, Rules and Regulations Governing Public Activities, Uses and Behavior in Parks, Parkways, Mountain Parks, Recreation Facilities, and other Public Facilities Under the Auspices of the Denver Department of Parks and Recreation (Park Use Rules).
  As pertinent here, the Park Use Rules govern use of and access to Red Rocks Park.  

52. Denver Park Rangers and Denver Police Officers enforce the Denver ordinances and the Park Use Rules in Red Rocks Park.  The Jefferson County Sheriff’s Office and the Denver Police Department enforce state statutes in the Park.  

53. There are a number of Denver Mountain Parks located, either in whole or in part, in Jefferson County.  To assist Denver in providing a law enforcement presence in these Denver Mountain Parks, including Red Rocks Park, Denver (on behalf of the Denver Police Department) and Jefferson County (on behalf of the Jefferson County Sheriff’s Department) entered into a Contract for Patrol and Law Enforcement Services in the Denver Mountain Parks on December 16, 1993. 
  The Contract for Patrol and Law Enforcement Services in the Denver Mountain Parks, which has been revived, amended, and extended numerous times, was in effect at least through December 31, 2015.  

54. Pursuant to and in accordance with the terms of the Contract for Patrol and Law Enforcement Services in the Denver Mountain Parks, as amended and extended, the Jefferson County Sheriff’s Office provides the patrol and law enforcement services described in the contract.  Pursuant to and in accordance with the terms of the Contract for Patrol and Law Enforcement Services in the Denver Mountain Parks, as amended and extended, Denver pays the Jefferson County Sheriff’s Office at a specified hourly rate and reimburses the Jefferson County Sheriff’s Office at a stated rate for providing patrol vehicles and investigative support services, up to the stated maximum contract price.  

55. Through the Denver Fire Department, Denver provides fire and paramedic services at Red Rocks Park.  

56. Red Rocks Park is open to the public year-round.  

57. The Park Use Rules apply to “members of the public who seek to enter in or on a Park Facility ..., engage in activities in or on a Park Facility, or make use of a Park Facility.”  Park Use Rules (Hearing Exhibit No. 9) at 7.  The Park Use Rules apply in Red Rocks Park because it is a Denver Mountain Park and, thus, is a Park Facility.  

58. As a Mountain Park, there is a curfew at Red Rocks Park.  Park Use Rules (Hearing Exhibit No. 9) at Rule 1.2.  

59. Individuals in Red Rocks Park are subject to restrictions on their personal conduct and activities as stated in the Park Use Rules.  The Park Use Rules include, for example, restrictions against rock climbing, using fireworks, hunting, drinking alcoholic beverages, and using marijuana within the Park.  See generally Park Use Rules at Part III, § 5 (rock climbing), § 6 (fire and fireworks), § 7 (firearms, weapons and hunting), § 8 (alcoholic beverages), § 8A.09 (marijuana).  

60. Individuals (either singly or in groups) may travel through Red Rocks Park in motor vehicles provided those individuals abide by the Park Use Rules, including observing the curfew and the restrictions on conduct.  

61. Individuals (either singly or in groups) have traveled by motor vehicle over the roads in Red Rocks Park for decades.  This includes the roads used to reach the parking lots and those used to reach the top entrance to the Red Rocks Amphitheatre.  

D. Transportation Service at Issue.  

62. When it hosts an event at Red Rock Amphitheatre (e.g., concert, film series, graduation), Denver manages the event-related traffic and manages event-related parking.  As part of this process, Denver may choose to perform shuttle service to transport people from some of the areas within Red Rocks Park to the top entrance to the Red Rocks Amphitheatre.  The persons who use this shuttle service do not pay a fee for the transportation.  

63. Denver determines the events at which the shuttle service will be made available.  Denver provides this shuttle service only at events that are likely to be attended by individuals who may find it difficult to walk up the hill from the parking lots to the Amphitheatre.  In addition, the shuttle service is available only before an event.  

64. When it identifies an event at which it wishes to provide the shuttle service, Denver contacts its vendor to perform the transportation.  

65. The shuttle service is provided only between certain areas within Red Rock Park (e.g., parking lots) and the Red Rocks Amphitheatre.  The shuttle service does not operate outside of, and provides no transportation outside of, specific areas as directed by Denver.  The shuttle service does not provide transportation outside of the Park.  

66. As pertinent here, in April 2015, Denver elected to perform the Red Rocks Park shuttle service transportation through Respondent Gray Line.  As a result, pursuant to the April 2015 Purchase Order, Respondent Gray Line provided “2015 Patron Shuttle Service @ Red Rocks Amphitheatre” (April 2015 Purchase Order at 1).  The purchase order is for $ 35,000.  

67. The terms of the agreement, as pertinent here, are:  

This Blanket Purchase Order provides for the purchase of Bus Services for Red Rocks.  It is effective from April 15, 2015 through and including November 15, 2015, or for the duration of encumbered funds.  Although this Purchase Order is for $35,000.00, [Denver] does not guarantee that all monies appropriated will be spent with Gray Line.  Orders will be placed on an as needed basis.  

PRICING SHALL BE AS FOLLOWS:  

20 Passenger  
5 hour Minimum 10% Discount off of normal rates  
Not to Exceed $450 per 5 hour minimum  
Not to Exceed $90 per hour additional   

14 Passenger  
5 hour Minimum 10% Discount off of normal rates  
Not to Exceed $405 per 5 hour minimum  
Not to Exceed $81 per hour additional   
  

Agency Contact:  Tad Bowman  ...  

* * *  

Id. (Hearing Exhibit No. 14) at 1 (capitals in original).  

68. It is not clear whether the term of the 2015 Purchase Order has expired, given the reference to the term being “for the duration of encumbered funds” (April 2015 Purchase Order (Hearing Exhibit No. 14) at 1).  

69. Since at least 2007, Denver has used third-party vendors to perform the Red 
Rock Park shuttle service transportation.  There is no evidence that Denver intends to change 
this practice.  

III. DISCUSSION  
70. In deciding this matter, the ALJ considered the relevant law, the evidentiary record, and the arguments of counsel.  The ALJ considered all arguments; to the extent this Decision does not address an argument presented by a Party, the ALJ considered the argument and found it to be unpersuasive.  

A. Governing Legal Standards and Principles.  

1. Relevant Constitutional Provisions and Statutes.  

a. Constitutional Provisions.  

71. As pertinent here, article XXV of the Colorado Constitution states:  

 
In addition to the powers now vested in the General Assembly of the State of Colorado, all power to regulate the ... service ..., including ... service ... within home rule cities ..., of every corporation, individual, or association of individuals, 

wheresoever situate or operating within the State of Colorado, whether within 
or without a home rule city ..., as a public utility, as presently or as may hereafter be defined as a public utility by the laws of the State of Colorado, is hereby vested in such agency of the State of Colorado as the General Assembly may by law designate.  
 
Until such time as the General Assembly may otherwise designate, said authority shall be vested in the Public Utilities Commission of the State of Colorado; provided however, nothing herein shall affect the power of municipalities to exercise reasonable police and licensing powers, nor their power to grant franchises; and provided, further, that nothing herein shall be construed to apply to municipally owned utilities.  
72. As pertinent here, article XX of the Colorado Constitution created the City and County of Denver.  Sections 1, 4, 5, and 6 of that article grant powers and authorities to the City and County of Denver and its citizens.  

73. As pertinent here, article V, § 35 states:    


The general assembly shall not delegate to any special commission ..., any power to make, supervise or interfere with any municipal improvement, money, property or effects, whether held in trust or otherwise, or to ... perform any municipal function whatever.  
The Commission is a special commission within the meaning of this Constitutional provision.  City of Lamar v. Town of Wiley, 80 Colo. 18, 248 P. 1009 (1926).  
b. Article 10.1 of Title 40, C.R.S.  

74. Prior to August 10, 2011, the Commission regulated transportation by motor vehicle pursuant to articles 10, 11, 13, 14, and 16 of title 40, C.R.S.  

75. House Bill (HB) 11-1198 enacted article 10.1 of title 40, C.R.S.  The article became effective on August 10, 2011 and replaced in their entirety the articles of title 40, C.R.S., pursuant to which the Commission previously regulated transportation by motor vehicle.  

76. Section 40-10.1-201, C.R.S., provides (in pertinent part):  


(1)
A person shall not ... offer to operate as a common carrier in intrastate commerce without first having obtained from the commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation.  

 
(2)
The fact that a person carries on operations, in whole or in part, between substantially fixed points or over established routes, ... or by making repeated or periodic trips is prima facie evidence that the person is a common carrier and subject to  

parts 1 and 2 of article 10.1 of title 40, C.R.S.
  .  

77. Section 40-10.1-101(4), C.R.S., incorporates the definition of common carrier found in § 40-1-102(3), C.R.S.  Section 40-1-102(3)(a)(I), C.R.S., as relevant here and subject to exclusions that are not applicable in this case, defines common carrier as:  


Every person directly or indirectly affording a means of transportation ... within this state by motor vehicle ... by indiscriminately accepting and carrying passengers for compensation[.]  

78. Section 40-10.1-101(9), C.R.S., defines intrastate commerce as “transportation for compensation by motor vehicles over the public highways between points in this state.”  

79. Section 40-10.1-101(16), C.R.S. defines public highway as:  “every street, road, or highway in this state over which the public generally has a right to travel.”  

80. Section 40-10.1-105, C.R.S., identifies the types of transportation by motor vehicle that are not subject to Commission regulation pursuant to article 10.1.  As pertinent here, § 40-10.1-105(1)(j), C.R.S., exempts from article 10.1 regulation  

[t]ransportation performed by ... any agency or political subdivision of [a state], whether through an intergovernmental agreement, contractual arrangement, or otherwise[.]  

c. Section 31-25-216, C.R.S.  

81. Section 31-25-216(1), C.R.S., is found in title 31 (municipal powers and functions of cities and towns), article 25 (public improvements), and part 2 (cities’ parks).  In pertinent part, that statutory provision states:  

 
In all cases where any ... city and county... created under the state constitution[] has acquired lands outside its municipal limits for parks ..., said ... city and county has full police power and jurisdiction and full municipal control and full power and authority in the management, control, improvement, and maintenance of and over any such lands so acquired.   It has power and authority to provide by ordinance for the regulation and control of its lands so acquired, ... .  ...  Such ... city and county also has like power and jurisdiction over the use of any public roads, ... within such parks ... .  

2. Principles of Statutory Construction and Interpretation.  

82. To determine the legal issue of the Commission’s subject matter jurisdiction in this case requires applying the relevant statutes, which involves construing or interpreting the statutes.  
83. In construing a statute, the fundamental tasks are:  
ascertain and give effect to the intent of the General Assembly[,] Copeland v. People, 2 P.3d 1283, 1286 (Colo.2000), and ... refrain from rendering judgments that are inconsistent with that intent.  Farmers Ins. Exchange v. Bill Boom, Inc., 961 P.2d 465, 469 (Colo.1998).  A statute must be construed to further the legislative intent evidenced by the entire statutory scheme.  [Martinez v. Continental Enterprises], 730 P.2d 308 (Colo. 1986).  When construing statutes, determination and effect must be given to the intent of the legislature, and a statutory construction must be adopted that best effectuates the purposes of the legislative scheme.  City and County of Denver v. Gonzales, 17 P.3d 137 (Colo. 2001).  

Decision No. R15-0209
 at ¶ 63.  See also Decision No. C06-0004
 at ¶ 8 (“Courts and this Commission have a fundamental responsibility to interpret statutes in a way that gives effect to the General Assembly’s purpose or intent in enacting a statute.”).  

84. The first step in construing a statute is examination of the plain language of the statute.  In this examination, one must give the words in the statute “their everyday common meaning, unless it is clear that a different meaning is intended.”  Decision No. C06-0004 at ¶ 8 (citation omitted).  If the language is clear and unambiguous, one applies the statutory language as written; and the statutory construction inquiry is at an end.  

85. If the statutory language is ambiguous or is otherwise unclear, one undertakes the second step in construing the statute:  one must construe or interpret the statute in order to determine which of the possible readings (or meanings) is the one most likely intended by the General Assembly when it enacted the statute.  That is, one must construe or interpret the ambiguous or unclear statutory language to effectuate the legislative intent.  
When engaging in statutory construction or interpretation (that is, when engaged in the second step), one applies these well-known principles:  (a) ”[w]ords and phrases that have acquired a technical or particular meaning, whether by legislative definition or otherwise, [are] construed accordingly” (§ 2-4-101, C.R.S.); (b) the “singular includes the plural, and the plural includes the singular” (§ 2-4-102, C.R.S.); and (c) when it enacts a statute, the General Assembly is presumed to intend the “entire statute ... to be effective[,]” is presumed to intend a “just and 

86. reasonable result[,]” and is presumed to intend a “result feasible of execution” (§§ 2-4-201(1)(b), (c), (d), C.R.S.).  

87. In addition, if the statute under consideration is ambiguous, then,  

in determining the intention of the general assembly, [one] may consider among other matters:  

 

(a)
The object to be attained;  

 

(b)
The circumstances under with the statute was enacted;  

 

(c)
The legislative history, if any; 

 

(d)
The common law or former statutory provisions, including laws upon the same or similar subjects;  

 

(e)
The consequences of a particular construction;  

 

(f)
The administrative construction of the statute;  

 

(g)
The legislative declaration or purpose.  

Sections 2-4-203(1), C.R.S.  
88. Finally, if the statute under consideration is ambiguous and if  

separate clauses in the same statutory scheme may be harmonized by one construction, but would be antagonistic under a different construction, [one] should adopt that construction which results in harmony rather than that which produces inconsistency. ...  See also § 2-4-201(1)(b) C.R.S. (1980) (“the entire statute is intended to be effective”).  

Colorado-Ute Electric Association, Inc. v. Public Utilities Commission, 760 P.2d 627, 685 (Colo. 1988).  
3. Burden of Proof and Related Principles.  
89. Rules 4 CCR 723-1-1308(c) and 723-1-1001 pertain to motions to dismiss.  Rule 4 CCR 723-1-1308(e) provides, in pertinent part:  a “motion to dismiss may be made on any of the following grounds:  lack of jurisdiction over the subject matter[.]”  

90. In pertinent part, Rule 4 CCR 723-1-1001 provides:  “Where not otherwise inconsistent with Title 40 or these rules, ... an Administrative Law Judge may seek guidance from or may employ the Colorado Rules of Civil Procedure.”  A Colorado Rule of Civil Procedure 12(b)(1) motion is one that asserts a lack of subject matter jurisdiction.  

91. Where determination of subject matter jurisdiction rests on factual determinations, Complainant bears the burden of proof to establish, by a preponderance of the evidence, the facts that support the Commission’s subject matter jurisdiction to decide this Proceeding.  
Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  
92. The evidence must be substantial evidence, which the Colorado Supreme Court describes as  
such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.  
City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. Public Utilities Commission, 949 P.2d 577, 585 (Colo. 1997)).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met its preponderance of the evidence burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

93. The standing of Colorado Jitney to bring and to prosecute this Proceeding is a condition precedent to Commission jurisdiction.  As standing is a jurisdictional issue, the Commission must consider the issue sua sponte if no Party raises the issue.  

94. The existence of a live controversy (i.e., the case cannot be moot) is a condition precedent to Commission jurisdiction.  As the existence of a live controversy is a jurisdictional issue, the Commission must consider the issue sua sponte if no Party raises the issue.  

95. In this Proceeding, Denver raised the issue of the Commission’s subject matter jurisdiction by asserting:  (a) § 40-10.1-105(1)(j), C.R.S., exempts the transportation at issue from Commission jurisdiction; and (b) the transportation at issue does not occur in intrastate commerce, as defined in § 40-10.1-101(9), C.R.S..  As the moving party, Denver must establish the bases for the claim that the Commission lacks subject matter jurisdiction.  

96. In this Proceeding, once Denver questioned the Commission’s subject matter jurisdiction, it became Colorado Jitney’s responsibility to establish that the Commission has subject matter jurisdiction; that is, § 40-10.1-105(1)(j), C.R.S., is not applicable and the transportation at issue occurs in intrastate commerce, as defined in § 40-10.1-101(9), C.R.S.  

97. Assuming that Colorado Jitney has standing to bring this action and that the case is not moot, Colorado Jitney must establish that the Commission has jurisdiction over the subject matter of the issues in the Complaint.  Decision No. R15-0760-I at ¶¶ 10-17 contains rulings concerning the burden of proof on this issue in this Proceeding.  None of those rulings have been modified; the rulings constitute the law of the case and govern consideration of subject matter jurisdiction in this Proceeding.  
98. The Commission has stated that “it is legally permissible for the finder-of-fact to draw reasonable inferences from the evidence presented.”  Decision No. C07-0669
 at ¶ 7.  Assuming the facts warrant, the ALJ may draw reasonable inferences from the evidence and may reach a conclusion based on those reasonable inferences.  
99. Finally, whether the Commission has subject matter jurisdiction is a matter of public interest.  The Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984).  As a result, the Commission is not bound by the Parties’ proposals and arguments.  
100. The ALJ was mindful of, and applied, these standards and principles in reaching her decision in this Proceeding.  

B. Standing of Colorado Jitney to Maintain Complaint Case.  

101. Section 40-6-108(1), C.R.S., governs formal complaints filed with the Commission.  As relevant here, that section states:  

 
(a)
Complaint may be made ... by any ... person, ... by ... complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.  

* * *  

 
(d)
The commission is not required to dismiss any complaint because of the absence of direct damage to the complainant.  

102. As relevant here, § 40-1-102(10), C.R.S., defines person as:  “any ... firm, partnership, corporation, company, ... and other legal entity.”  See also § 40-10.1-101(15), C.R.S. (definition of person for purposes of article 10.1 of title 40, C.R.S., substantially the same).  Colorado Jitney, which is a limited liability company, is a legal entity and, thus, a person within the meaning of § 40-1-102(10), C.R.S.  In addition, although not required to do so, in the Complaint, Colorado Jitney asserts financial harm by alleging that it is precluded from providing the shuttle service at Red Rocks Park (i.e., the transportation at issue) even though it has a CPCN that permits it to provide the shuttle service.  

103. At this juncture in this Proceeding, Complainant alleges sufficient facts to establish that it has standing to maintain this action.  The ALJ notes that, because the issue of standing may be raised at any time, the determination that Complainant has standing may change if subsequent events occur that call this determination into question.  

C. Mootness.  

104. A tribunal should assert jurisdiction “only if the case contains a currently justiciable issue or an existing legal controversy, rather than the mere possibility of a future claim.”  Developmental Pathways v. Ritter, 178 P.3d 524, 530 (Colo. 2008) (citations omitted).  See also State Board of Chiropractic Examiners v. Stjernholm, 935 P.2d 959, 970 (Colo. 1997) (subsequent events render a case moot “when the relief sought, if granted, would have no practical legal effect”); Crowe v. Wheeler, 165 Colo. 289, 294, 439 P.2d 50, 53 (1968) (“A case is moot when a judgment if rendered will have no practical legal effect upon an existing controversy”).  Thus, in determining whether a case is moot, the tribunal must examine whether the circumstances of a case (either circumstances that existed at the time the case was commenced or circumstances that developed later) preclude the prospect for meaningful legal relief.  Independence Institute v. Coffman, 209 P.3d 1130, 1140 (Colo. App. 2008).  

105. There are two exceptions to the mootness doctrine.  The Commission may decide an otherwise-moot case:  (a) if the matter is one capable of repetition yet evading review; or (b) if the matter involves a question of great public importance or recurring constitutional violation.  Board of County Commissioners v. Crystal Creek Homeowners Association, 14 P.3d 325, 345 (Colo. 2000).  See also Humphrey v. Southwestern Development Company, 734 P.2d 637, 639 (Colo. 1987) (same).  

106. The ALJ finds that this Proceeding is not moot for the following reasons.  

107. First, based on the record, it is unclear whether the 2015 Purchase Order continues in effect (i.e., whether Denver may call upon Gray Line to perform the shuttle service transportation in Red Rocks Park in accordance with the 2015 Purchase Order).  If the 2015 Purchase Order continues in effect, the case is not moot.  

108. Second, assuming arguendo that the 2015 Purchase Order is no longer in effect, the case is not moot because the circumstances are capable of repetition yet evading review.  This is established by these facts:  (a) some time ago, Denver determined that it will perform shuttle service transportation at Red Rocks Park; (b) since at least 2007, Denver has used a third-party vendor to perform that transportation; (c) Denver has entered into short-term agreements with third-party vendors to perform that transportation at Denver’s request and direction; and (d) there is no evidence that Denver intends to change its practice of entering into short-term agreements with third-party vendors to perform the Red Rocks Park shuttle service transportation described above.  

109. Third, the ALJ recognizes that an argument could be made that this Proceeding presents an issue that involves a question of great public importance.  The ALJ finds it unnecessary to reach this issue in light of her findings stated above and, thus, does not make a finding on this issue.
  
110. As the case is not moot, the case may proceed provided the Commission otherwise has subject matter jurisdiction in this Proceeding.  The ALJ notes that the finding that the Proceeding is not moot at this point in time is subject to reexamination if subsequent events change the circumstances underpinning the determination that the Proceeding is not moot.  

D. Section 40-10.1-105(1)(j), C.R.S.  

111. The Complaint alleges:  (a) Red Rocks Park, the location of the transportation at issue in this Proceeding, lies “wholly outside [Denver’s] home rule boundaries” (Complaint at 5); (b) ”Denver contracted with ... Gray Line to provide transportation services in Red Rocks Park” (id. at 6); (c) neither Gray Line nor Denver has “appropriate authority from the PUC to provide such transportation services at Red Rocks Park” (id.); (d) ”[t]he contested transportation service is performed in intrastate commerce over Public Highways as defined by” 
§ 40-10.1-101(16), C.R.S. (id. at 6); (e) ”outside its home rule boundaries, Denver needs to obtain Commission approval for any transportation service it wants to provide” (id. at 7); (f) Denver “has provided and continues to provide, either directly or through contract with other carriers, transportation service by motor vehicle, for hire, on the public highways of Colorado outside its home rule boundaries without any [Commission] authorization” (id. at 9); and (g) Gray Line “has ... provided and continues to provide transportation, by motor vehicle, for hire, on the public highways of Colorado, as pertinent herein, in Red Rocks Park ... without appropriate [Commission] authority to do so” (id. at 10).  Colorado Jitney seeks the relief contained in the Complaint at 11-12.  
112. In its Motion to Dismiss, Denver asserts that the Commission lacks subject matter jurisdiction in this Proceeding because:  (a) pursuant to § 40-10.1-105(1)(j), C.R.S., the transportation at issue is exempt from Commission regulation; (b) pursuant to § 31-25-216(1), C.R.S., Denver has full jurisdiction, police power, and municipal control over Red Rocks Park; and (c) the transportation at issue is conducted entirely on private roads within the Parks and, thus, is not conducted in intrastate commerce as defined in § 40-10.1-101(9), C.R.S.  
113. Colorado Jitney opposes the Motion to Dismiss and asserts that the Commission has subject matter jurisdiction in this Proceeding.  
114. This discussion focuses on § 40-10.1-105(1)(j), C.R.S.  
1. The Parties’ Arguments.  

a. Respondent Denver.  

115. Denver takes the position that:  (a) § 40-10.1-105(1)(j), C.R.S., is clear and exempts the shuttle service transportation that Denver provides at Red Rocks Park from Commission regulation; and (b) because the statute is clear on its face, statutory interpretation is 
neither necessary nor appropriate.  As a result, Denver does not address interpretation of 
§ 40-10.1-105(1)(j), C.R.S.  
116. In the Motion to Dismiss, Denver states:  
 
The court’s primary task in interpreting a statute is to give effect to the intent of the General Assembly, which is done by looking at the plain language of the statute.  Specialty Restaurants v Nelson, 231 P.3d 393, 397 (Colo. 2010).  Courts interpret statutes according to their plain and ordinary meaning.  City and County of Denver v. Industrial Appeals Claims Office, 328 P.3d 313, 316 (Colo. App. 2014).  Each word and phrase must be given effect, using their commonly accepted meanings.  Family Tree Foundation v. Property Tax Administrator, 119 P.3d 581, 582 (Colo. App. 2005).  Courts should not add words to a statute or subtract words from a statute.  People v. Jaramillo, 183 P.3d 665, 671 (Colo. App. 2008). Nor will courts construe a statute in a manner that assumes the General Assembly made an omission; rather, the General Assembly’s failure to include particular language is a statement of legislative intent.  Specialty Restaurants v Nelson, 231 P.3d at 397.  When statutory language is clear and unambiguous, courts will not resort to interpretive rules of statutory construction.  Painter v. Indland/Riggle Oil, 911 P.2d 716, 718 (Colo. 1995).  
Motion to Dismiss at 4.  
117. With respect to the plain language of the applicable statute, Denver makes this argument:  As pertinent here, § 40-10.1-105(1)(j), C.R.S., exempts from Commission regulation pursuant to article 10.1, C.R.S.,  
[t]ransportation performed by ... a state, or any agency or political subdivision 
of [a state], whether through an intergovernmental agreement, contractual arrangement, or otherwise[.]  

The transportation at issue meets the prerequisites for the statutory exemption.  First, there is no dispute that the shuttle service is transportation.  Second, Colorado is a state.  Third, pursuant to Colorado Constitution art. XX, § 1, and as a home rule city, Denver is a political subdivision of a state (i.e., Colorado).  City and County of Denver v. Sweet, 329 P.2d 441 (Colo. 1958); see also Four-Corners Metropolitan Capital Improvement District v. Board of County Commissioners, 369 P.2d 67, 72 (Colo. 1962) (home rule city is a political subdivision of the state).  Fourth, Denver performs the transportation “at issue (the free shuttle service) ... through a ‘contractual arrangement’ with Gray Line.  Hearing Exhibits 14, 15, 16; Hearing Transcript p. 150, 
ln 23 - p. 152, ln. 21.  Under these facts, the Commission does not have jurisdiction over the free shuttle service.”  Denver SOP at 5.  
b. Complainant Colorado Jitney.  

118. Colorado Jitney takes the position that, unless exempted, Denver must obtain a CPCN to provide the transportation at issue in Red Rocks Park and that Denver failed to establish that § 40-10.1-105(1)(j), C.R.S., applies to the shuttle service transportation at Red Rocks Park.  Colorado Jitney made its argument with respect to this issue principally in its Response in Opposition to Motion to Dismiss for Lack of Subject Matter Jurisdiction (Colorado Jitney Response).  
119. As its argument that Denver has not established that § 40-10.1-105(1(j), C.R.S., applies to the transportation at issue, Colorado Jitney states:  

 
[Denver] contends that its operations at Red Rocks Park fall within the exemption set forth in C.R.S. 40-10.1-105(1)(j).  It contends, without case support, that the term “a state” in this statutory provision refers to Colorado despite the fact that the legislature specifically deleted the term “this state” from the language of the predecessor statutory provision to C.R.S. 40-10.1-105(1)(j).  As [Denver] admits in its [Motion to Dismiss for Lack of Subject Matter Jurisdiction] “... (T)he General Assembly’s failure to include particular language is a statement of legislative intent” citing Specialty Restaurants v. Nelson, 
231 P. 3d at 397 for this proposition.  The change from “this state” to “a state” when read in pari materia with the transcript of legislative hearings on 
HB 11-1198, attached hereto, which established Article 10.1, and specifically 
that testimony in the transcript by bill sponsor Representative Jim Kerr, (together with his affidavit, also attached hereto), that testimony in the transcript of PUC Director Doug Dean, and that testimony in the transcript of PUC staff specialist Ron Jack, all to the effect that Article 10.1 was a housekeeping measure and not a de-regulation bill, would indicate that C.R.S. 40-10.1-105(1)(j) refers to transportation provided by “a state” other than “this state” and thus pertains to interstate transportation and does not pertain to the transportation at issue in this complaint.  [Denver] has likewise failed to establish the applicability of other key words in C.R.S. 40-10.1-105(1)(j) to the situation at issue.  For example, it sets forth no case law or statutory definition to support its argument that the “purchase order” it has with Respondent Gray Line to provide transportation service at Red Rocks Park falls within the definition of the term “contractual arrangement” set forth in C.R.S. 40-10.1-105(1)(j). Moreover, [Denver’s] interpretation of C.R.S. 
40-10.1-105(1)(j) would deregulate a substantial segment of PUC regulation, and in view of the legislative history evidenced by the transcript of the legislative hearings on HB 11-1198, which indicates to the contrary, for [Denver] to prevail on this argument, it must provide strict proof which it has failed to do.  
Colorado Jitney Response at 4-5 (underlining, italics, and bolding in original).
  
120. With respect to the evidence produced at hearing, Colorado Jitney states that Denver and Gray Line “failed to demonstrate that any of the exceptions to [subject matter] jurisdiction that they have raised in their pleadings apply to the operations conducted at Red Rocks Park.”  Colorado Jitney SOP at 2.  Colorado Jitney asserts:  
 
Interim order R15-0760-I required [Denver] to prove up the arguments it made in its Motion to Dismiss.  The testimony of [Denver’s] witnesses failed to address any such arguments.  
Colorado Jitney SOP at 13.  
121. For these reasons, Colorado Jitney asks that the Commission find that 
§ 40-10.1-105(1)(j), C.R.S., does not apply to the shuttle service transportation at issue in this Proceeding.  

2. Discussion and Ruling.  

122. “Article XXV of the Colorado Constitution gives the [Commission] full legislative authority to regulate public utilities.  ...  [However, the] legislative authority in public utilities matters delegated by Article XXV to the [Commission may] be restricted by statute.”  Mountain States Legal Foundation v. Public Utilities Commission, 197 Colo. 56, 59, 590 P.2d 495, 497 (1979) (internal citations and footnote omitted).  

123. Section 40-10.1-105, C.R.S., in pertinent part, states:  
 
(1)
The following types of transportation are not subject to regulation under [article 10.1, C.R.S.]:  

* * *  

 

(j)
Transportation performed by  the federal government, a state, or any agency or political subdivision of either, whether through an intergovernmental agreement, contractual arrangement, or otherwise[.]  

124. As pertinent here, by § 40-10.1-105(1)(j), C.R.S., the General Assembly exempts from the Commission regulation transportation that falls within the statute’s ambit.  The question presented is whether the transportation at issue falls within that exemption.  

125. For the § 40-10.1-105(1)(j), C.R.S., exemption to apply in this Proceeding, these criteria must be met:  (a) transportation must be performed; (b) the entity performing the transportation must be “a state” or a “political subdivision of” a state; and (c) the transportation must be performed “through ... contractual agreement, or otherwise[.]”  

126. As discussed above, the statutory language is the best statement of the General Assembly’s intent.  If the language is unambiguous and clear, there is no need to engage in interpretation or construction of the statutory language.  

127. The ALJ finds that the § 40-10.1-105(1)(j), C.R.S., exemption language is clear; is unambiguous; applies to the transportation at issue in this Proceeding; and exempts the transportation at issue in this Proceeding from Commission regulation.  

128. As to the first criterion, there is transportation performed:  the shuttle service at Red Rock Park.  

129. As to the second criterion,, Colorado is “a state” as the phrase is used in 
§ 40-10.1-105(1)(j), C.R.S.  The language of § 40-10.1-105(1)(j), C.R.S., is straightforward.  There is no indication that the General Assembly intended “a state” not to include Colorado.  

130. Colorado Jitney argues that, as used in § 40-10.1-105(1)(j), C.R.S., “a state” does not include Colorado because:  (a) “the legislature specifically deleted the term ‘this state’ from the language of the predecessor statutory provision to C.R.S. 40-10.1-105(1)(j)” (Colorado Jitney Response at 5); (b) the legislative history of HB 11-1198 is “to the effect that Article 10.1 was a housekeeping measure and not a de-regulation bill” (id.); and (c) taken together, these points “would indicate that C.R.S. 40-10.1-105(1)(j) refers to transportation provided by “a state” other than “this state” and thus pertains to interstate transportation and does not pertain to the transportation at issue in this complaint” (id. (bolding and italics in original)).  
131. Colorado Jitney’s argument is unpersuasive.  It disregards these facts:  Colorado is a state, and § 40-10.1-105(1)(j), C.R.S., clearly refers to “a state” and contains no language that hints at the interpretation proffered by Colorado Jitney.  In addition, it disregards this:  the exemption applies to transportation over which the Commission has regulatory authority under article 10.1, C.R.S. (i.e., transportation in intrastate commerce) so an exemption for transportation in interstate commerce is superfluous.  
132. Importantly, the Colorado Jitney argument rests on legislative history, which one does not reach in this case because the legislative intent can be ascertained from the plain language of § 40-10.1-105(1)(j), C.R.S.  
133. Even assuming one takes the legislative history into account, the legislative history does not support the Colorado Jitney argument.  First, the General Assembly describes 
HB 11-1198 as follows:  
Concerning a reorganization of the statutes governing motor carriers and, in connection therewith, consolidating the former Articles 10, 11, 13, 14, and 16 of Title 40, Colorado Revised Statutes, into a single article and making substantive and nonsubstantive amendments to provisions granting regulatory authority to the Public Utilities Commission.  
HB 11-1198 (Hearing Exhibit No. 17) at 1 (emphasis supplied).  This language makes it clear that the General Assembly intended to make substantive changes to the Commission’s regulatory authority over motor vehicle carriers.  Logically, broadening the scope of an exemption falls within that stated legislative intent.  Second, “a state” is a broader and more inclusive term than is “this state”; and there is no reasonable basis on which to conclude that, by using the term “a state,” the General Assembly meant “any state but Colorado.”  If the General Assembly had intended that exclusion, it would have written § 40-10.1-105(1)(j), C.R.S., to make its intention clear.  
134. As to the third criterion, Denver is a political subdivision of the State of Colorado.  

135. As to the fourth criterion, there is a “contractual arrangement, or otherwise” through which Denver performs the transportation.  

136. The April 2015 Purchase Order (Hearing Exhibit No. 14) is the contractual arrangement through which Denver performs transportation at Red Rocks Park by means of its contractor Gray Line.  The April 2015 Purchase Order:  (a) identifies the specific transportation service to be performed (i.e., shuttle service at Red Rocks Park); (b) identifies Gray Line as the contractor that will perform the transportation service; (c) identifies Denver as the party on whose behalf, and at whose direction, Gray Line will perform the transportation service; (d) states the payment Gray Line will receive for performing the transportation at Denver’s behest; and (e) contains the terms and conditions under which Gray Line will perform the transportation service at Denver’s behest.  Thus, the 2015 Purchase Order is a contractual arrangement through which Denver performs the shuttle service transportation at Red Rocks Park by means of its contractor Gray Line.  
137. In addition and as pertinent here, by its express terms § 40-10.1-105(1)(j), C.R.S., is not limited to a contractual arrangement.  The statute uses the phrase “or otherwise” to describe the arrangements that bring transportation within the exemption.  The phrase “or otherwise” is all-inclusive and encompasses all types of arrangements or agreements pursuant to which a state or a political subdivision of a state secures performance of transportation service.  The April 2015 Purchase Order is the document that contains the terms under Denver performs the shuttle service transportation at Red Rocks Park through Gray Line.  Applying the plain meaning of the statute, that Purchase Order comes within the scope of the “or otherwise” language of § 40-10.1-105(1)(j), C.R.S.
  

138. On this point, Colorado Jitney argues that Denver failed  

to establish the applicability of other key words in C.R.S. 40-10.1-105(1)(j) to the situation at issue.  For example, it sets forth no case law or statutory definition to support its argument that the “purchase order” it has with Respondent Gray Line to provide transportation service at Red Rocks Park falls within the definition of the term “contractual arrangement” set forth in C.R.S. 40-10.1-105(1)(j).  

Colorado Jitney Response at 5.  
139. This argument is unpersuasive.  As discussed above, the § 40-10.1-105(1)(j), C.R.S., exemption is not limited to contractual arrangements.  In addition, insofar as the ALJ is aware, there is no requirement that Denver cite a statutory definition or case law to support its argument, which rests on the plain meaning of the statute.  Finally, contrary to Colorado Jitney’s statement, there is no “definition of the term ‘contractual arrangement’ set forth in C.R.S. 
40-10.1-105(1)(j)” (Colorado Jitney Response at 5).  In the absence of a statutory definition, one applies as written -- as the ALJ has done here -- the plain and common meaning of the words in the statute.  
140. For these reasons, the ALJ finds that § 40-10.1-105(1)(j), C.R.S., exempts from Commission regulation the transportation at issue in this Proceeding.  Thus, the ALJ finds that the Commission has no subject matter jurisdiction over the Complaint.  The ALJ will grant the Motion to Dismiss and will dismiss this Complaint without prejudice.  

141. Because the ALJ finds that the Commission lacks subject matter jurisdiction based on the § 40-10.1-105(1)(j), C.R.S., exemption, the ALJ determines that it is not necessary to address -- and she does not address -- the remaining claims made in the Motion to Dismiss.  This means that the ALJ does not reach and does not address:  (a) the impact (if any) of 
§ 31-21-216(1), C.R.S., on the Commission’s jurisdiction in this Proceeding; and (b) whether the shuttle service at issue is conducted in intrastate commerce as defined in § 40-10.1-101(9), C.R.S.  
E. Motion for Summary Judgment.  

142. On September 15, 2015, Colorado Jitney filed a Motion for Summary Judgment limited to Gray Line.  

143. As of the date of this Decision, Gray Line has not filed a response to the Motion for Summary Judgment.  

144. The ALJ finds that granting the Motion to Dismiss and dismissing the Complaint render moot the Motion for Summary Judgment.  

IV. CONCLUSIONS  

145. For the reasons discussed, § 40-10.1-105(1)(j), C.R.S., exempts the transportation at issue in this Proceeding from the Commission’s subject matter jurisdiction.  

146. The Motion to Dismiss will be granted.  

147. The formal Complaint filed will be dismissed without prejudice as the Commission lacks subject matter jurisdiction.  

148. Because the Commission lacks subject matter jurisdiction over this Proceeding, the Motion for Summary Judgment will be denied as moot.  

149. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

V. ORDER 
A. The Commission Orders That:  
1. Consistent with the discussion above, the Motion to Dismiss for Lack of Subject Matter Jurisdiction filed by Respondent City and County of Denver is granted.  

2. Consistent with the discussion above, the formal Complaint filed by Complainant Colorado Jitney, LLC, doing business as Colorado Jitney (Complainant), is dismissed for lack of subject matter jurisdiction.  This dismissal is without prejudice.  

3. The Motion for Summary Judgment filed by Complainant is denied as moot.  

4. Proceeding No. 15F-0383CP is closed.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Pursuant to Decision No. R15-0739-I at ¶ 15, Gray Line has been served with all filings made, and all Decisions issued, in this Proceeding.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.


�  The filing refers to judicial notice and relies on Colorado Rule of Evidence 201.  The reference and reliance are misplaced.  The Commission Rule governing administrative notice is Rule 4 CCR 723-1-1501(c).  


�  Complainant neither sought reconsideration of this ruling nor stated an objection to this ruling.  


�  Complainant neither sought reconsideration of this ruling nor stated an objection to this ruling.  


�  The transcript of the two-day evidentiary hearing was filed in this Proceeding.  The transcript pages are numbered consecutively and include both hearing days.  


In this Decision, the transcript is cited as Tr.; and the page and line are cited as page:line.  Thus, citation to the transcript at page 50, lines 1 through 10 is:  Tr. at 50:1-10.  


�  As discussed below, two individuals were called as witnesses for both Parties.  


�  Hearing Exhibit No. 17 (House Bill 11-1198 as signed by the Governor) was admitted by administrative notice.  


�  Hearing Exhibits No. 10, No. 18, No. 19, and No. 21 through and including No. 30 were marked but were not offered.  Hearing Exhibit No. 31 was offered but was not admitted.  


� This Rule is found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 Code of Colorado Regulations 723.  


�  As used here, these terms are defined in Rule 4 CCR 723-6-6201.  As stated in their definitions, some of these transportation services are provided on call-and-demand and some on schedule.  


�  The April 2015 Purchase Order is Hearing Exhibit No. 14.  


�  Complainant witness Bein’s testimony is found in Tr. at 48:17-53:24.  


�  Willis of Colorado is a human capital consulting firm.  


�  Respondent witness Bowman’s testimony is found in Tr. at 134:9-191:23.  


� In its Witness and Exhibits Lists, Respondent identified Mr. Brown as a witness for Respondent.  Complainant called Mr. Brown as a witness; Respondent also called Mr. Brown as a witness.  His testimony is found in Tr. at 85:7-95:21 and 192:4-225:9.  


�  Complainant witness Gray’s testimony is found in Tr. at 42:18-48:12.  


�  Infinite Harvest is an indoor and vertical farming company.  


�  Complainant witness Kerr’s testimony is found in Tr. at 81:8-84:23.  


�  Complainant witness Luppold’s testimony is found in Tr. at 54:16-60:17.  


�  Complainant witness Markin’s testimony is found in Tr. at 27:1-42:5 and 232:24-254:10.  


� In its Witness and Exhibits Lists, Respondent identified Mr. Neitzke as a witness for Respondent.  Complainant called Mr. Neitzke as a witness; Respondent also called Mr. Neitzke as a witness.  His testimony is found in Tr. at 61:9-81:1 and 101:14-134:4.  


�  The Certificate of Purchase, the deed of sale, and the legal description for Red Rocks Park are found in Hearing Exhibit No. 1.  


Denver has acquired a number of parcels that abut Red Rocks Park and that are located in Jefferson County.  All property owned by Denver in the vicinity of Red Rocks Park, as plotted on July 8, 2010, is shown as the gray shaded area on page 1 of Hearing Exhibit No. 1.  The perimeter of Red Rocks Park is outlined in yellow on page 1 of Hearing Exhibit No. 1.  See also Hearing Exhibit No. 3 (Denver Mountain Parks map of Red Rocks �Park showing, among other things, locations of Park entrances, facilities, designated trails, paved surfaces, and closed areas).  


�  The Park Use Rules are Hearing Exhibit No. 9.  


�  The Contract for Patrol and Law Enforcement Services in the Denver Mountain Parks signed on December 16, 1993; its revivals and amendments; and its extensions are Hearing Exhibit No. 13.  


�  Section 40-10.1-101(7), C.R.S., defines fixed points and established route.  


�  That Decision was issued on March 5, 2015 in consolidated Proceedings No. 14AL-0816T, �No. 14AL-0882T, and No. 14AL-0887T.  On April 29, 2015, by Decision No. C15-0399, the Commission denied the exceptions to Decision No. R15-0209.  


�  That Decision was issued on January 5, 2006 in Proceeding No. 05F-337E.  


�  Decision No. C07-0669 was issued on August 7, 2007 in Proceeding No. 07G-092CP, Colorado Public Utilities Commission v. Michael McMechen, Doing Business as A Better Move.  


�  By not reaching the issue of whether this Proceeding presents an issue that involves a question of great public importance, the ALJ makes no finding and expresses no opinion -- and should not be taken as making any finding or expressing an opinion -- with respect to the issue of whether this Proceeding presents an issue that involves a question of great public importance.  


�  The referenced affidavit of Mr. Kerr and the referenced transcript of legislative hearings on HB 11-1198 are appended to the Colorado Jitney Response.  Mr. Kerr testified during the evidentiary hearing but did not offer testimony on the issue of legislative intent.  In addition, Colorado Jitney offered the transcript of legislative hearings on HB 11-1198 as Hearing Exhibit No. 31.  The ALJ did not admit Hearing Exhibit No. 31, principally because the transcript was incomplete as it did not contain all testimony on HB 11-1198 (see, e.g., proffered Hearing Exhibit No. 31 at 11:15-17 (referencing legislative hearing testimony not contained in the transcript)) and did not include all discussion of the bill that appears to have occurred on the floor of each chamber (proffered Hearing Exhibit No. 31 at 66-71).  


�  This determination is based on the facts of this Proceeding.  As a result, the determination does not limit -- and is not intended to limit -- the types of documents that may come within the scope of the phrase “or otherwise” as used in § 40-10.1-105(1)(j), C.R.S.  
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