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I. statement

1. On January 25, 2016, Staff’s Motion for a Determination of a Question of Law was filed by Staff of the Colorado Public Utilities Commission (Staff).  Staff moves for a determination of law, pursuant to Rule 56(h), that: 
a) An indication in a GPS-based electronic dispatch system that a driver has “logged off” is not evidence of release from duty as required by 4 CCR 
723-6-6103(c)(II)(D), and provides no presumption that the driver is not 
“on-duty”; and 

b) When a motor carrier fails to provide evidence that a driver is released from duty, Staff properly can deem these drivers to be “on-duty” for purposes of the 80-in-8 Rule, 4 CCR 723-6-6103(c)(II)(C), even during the intervals that show them to be “logged off.”

2. On February 8, 2016, Metro Taxi's Response to Staff's Motion for Determination of a Question of Law was filed by Respondent, MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta (Metro Taxi).

3. Staff contends that undisputed facts established through the audit ordered by the Commission in Decision No. R14-1036 on September 8, 2014, Staff’s report of that audit, and Metro Taxi’s response thereto permit resolution of disputed issues as a matter of law.

4. Metro Taxi responds that the requested relief is improper, the requested determination is not supported, and amounts to an improper rulemaking.

5. The Colorado Court of Appeals addressed applicability of Rule 56(f):

C.R.C.P. 56(h) provides:  At any time after the last required pleading, with or without supporting affidavits, a party may move for determination of a question of law. If there is no genuine issue of any material fact necessary for the determination of the question of law, the court may enter an order deciding the question.

The purpose of Rule 56(h) is to allow the court to address issues of law which are not dispositive of a claim (thus warranting summary judgment) but which nonetheless will have a significant impact upon the manner in which the litigation proceeds. [Resolving such issues] will enhance the ability of the parties to prepare for and realistically evaluate their cases . . . and allow the parties and the court to eliminate significant uncertainties on the basis of briefs and argument, and to do so at a time when the determination is thought to be desirable by the parties.  Bd. of Cnty. Comm'rs v. United States, 891 P.2d 952, 963 n.14 (Colo. 1995) (quoting 5 Robert Hardaway & Sheila Hyatt, Colorado Civil Rules Annotated § 56.9 (1985))….

The nonmoving party is entitled to the benefit of all favorable inferences from the undisputed facts, and all doubts as to the existence of a triable issue of fact must be resolved against the moving party." W. Elk Ranch, 65 P.3d at 480-81; accord Henisse, 247 P.3d at 579.

Stapleton v. Public Emples. Ret. Ass'n, 2013 COA 116, P18-P21 (Colo. Ct. App. 2013).
6. Staff enumerates what it characterizes as undisputed facts on page 3 and 4 of its motion. However, Metro disputes the characterization as to the adequacy of records and contends that Staff has a new interpretation of Commission rules.  Based upon a review of Staff’s motion, the response, and particularly the sworn Testimony of Brian Chesher for Complainant, Public Utilities Commission of the State of Colorado, and the Affidavit of Kyle Brown attached as Exhibit C to the response, it is clear that disputes of material fact remain.  Even if undisputed, Metro Taxi would still be entitled to all favorable inferences.  

7. Illustratively, factual meaning of “logged off” as to duty status and/or whether or not a driver is released from duty in the context of Metro Taxi’s operations applicable to this proceeding.  These are among the factual issues that must necessarily be determined to support a conclusion as to why Metro Taxi is entitled to continued suspension of the civil penalties imposed.

8. Secondly, the stated relief requested goes beyond the scope of this unique proceeding.  The parties entered into a settlement agreement that was approved by the Commission with modifications.  The sole issue to be decided in this proceeding is regarding the suspension of civil penalties by the Commission’s decision.  Staff’s requested deeming based upon a motor carrier’s failure to provide records or records of a GPS-based electronic dispatch alone exceeds the scope of the proceeding.

9. It is found and concluded that Staff failed to meet the required burden of proof to prevail on the motion for determination of a question of law.  The motion will be denied.

II. order

A. It Is Ordered That:

1. Staff’s Motion for a Determination of a Question of Law filed by Staff of the Colorado Public Utilities Commission on January 25, 2016, is denied.

2. This Decision is effective immediately.
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