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I. STATEMENT  

1. On October 5, 2015, Holly M. Smith, Smith Services LLC, doing business as Angel Delivery’s (Smith or Applicant), filed an Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire.  That filing commenced this Proceeding.  

2. On October 26, 2015, Applicant filed amendments to the October 5, 2015 filing.
  

3. On October 26 and November 10, 2015, Applicant supplemented the October 5, 2015 filing, as amended.  

4. Unless the context indicates otherwise, reference in this Decision to the Application is to the October 5, 2015 filing as amended on October 26, 2015 and as supplemented on October 26 and November 10, 2015.  

5. On November 16, 2015, the Commission issued its Notice of Application Filed (Notice) in this Proceeding (Notice at 2); established an intervention period; and established a procedural schedule.  This Decision vacates the procedural schedule.  

6. On December 15, 2015, Tazco, Inc., doing business as Sunshine Taxi (Sunshine or Intervenor), filed (in one document) its Intervention and Entry of Appearance by Right to Permanent Authority Application or Alternate Motion to Permissively Intervene.
  Sunshine is an intervenor as of right and is a party in this Proceeding.  

7. The intervention period has expired.  No other person has filed an intervention of right.  No person has filed a motion for leave to intervene.  No person has filed a motion for leave to intervene out of time.  

8. Sunshine is the Intervenor.  Applicant and Intervenor, collectively, are the Parties; each individually is a Party.  

9. As permitted by Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(b)(I),
 Applicant appears without legal counsel to represent her own interests.  

10. Intervenor is not represented by legal counsel in this Proceeding.  Rule 4 CCR 723-1-1201(b)(II) permits a closely-held entity to appear in Commission proceedings provided certain requirements are met and the Commission approves.  

11. On December 15, 2015, Intervenor filed its Sworn Filing Establishing Self Representation.  The ALJ finds that, in that filing, Intervenor establishes that it meets the requirements for appearing in this matter without legal counsel.  The ALJ will approve Intervenor’s request that it be represented in this Proceeding by its Vice President Kelly Milan, an individual who is not an attorney.  

12. Holly Smith and Kelly Milan are advised and are on notice that, as 
non-attorney representatives, they each will be bound by, and will be held to, the same procedural and evidentiary rules and the same substantive law as those that bind and are applicable to licensed attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable 
to a licensed attorney.  A pro se defendant cannot legitimately expect the court 
to deviate from its role of impartial arbiter and [to] accord preferential 
treatment to a litigant simply because of the exercise of the constitutional right 
of self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies in civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies in this Proceeding.  
13. On December 23, 2015, by Minute Order, the Commission deemed the Application complete as of that date.  Absent an enlargement of time by the Commission or Applicant’s waiver of § 40-6-109.5, C.R.S., a Commission decision on the Application should issue not later than July 20, 2016.  

14. On December 23, 2015, by Minute Order, the Commission referred this Proceeding to an Administrative Law Judge (ALJ).  

15. On December 22, 2015, the Parties filed (in one document) a Stipulated Motion to Restrictively Amend the Application [Motion to Amend], for Conditional Withdrawal of Intervenor’s Intervention [Motion to Withdraw][,] and for Waiver of the Response Time [Motion for Waiver] (in its entirety, December 22 Filing).  This document contains the Parties’ proposed settlement of this Proceeding.  Rule 4 CCR 723-1-1408.  

16. The December 22 Filing is a joint filing by the Parties.  The ALJ finds that no Party will be prejudiced if the Motion for Waiver is granted and response time to the December 22 Filing is waived.  The ALJ will waive response time to the December 22 Filing, including the Motion to Amend and the Motion to Withdraw.  

17. In the Application as noticed, Ms. Smith sought a Certificate of Public Convenience and Necessity (CPCN) to operate as a common carrier by motor vehicle for hire as follows: 

Transportation of  

passengers in call-and-demand taxi service  

between all points in Counties of Montrose, Mesa, Ouray, and San Miguel, State of Colorado.  

18. With the proposed amendment, Ms. Smith seeks a CPCN to operate as a common carrier by motor vehicle for hire as follows:  

Transportation of  

passengers in call-and-demand taxi service  

between all points in Counties of Montrose, Ouray, and San Miguel, State of Colorado.  
December 22 Filing at 1.  

19. If the Motion to Amend is granted and the amendment is accepted, Intervenor’s “interest in the Application will be satisfied and its Intervention will be withdrawn.”  December 22 Filing at 2.  

20. To be acceptable, an amendment to the authority sought must be restrictive in nature; must be clear and understandable; and must be administratively enforceable.  The authority granted by a CPCN, including any restrictions, must be unambiguous and must be contained within the CPCN.  The CPCN must be worded so that a person will know, from reading the CPCN and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of a CPCN must be found within the four corners of the authority, which is the touchstone by which one determines whether a carrier’s operations are within the scope of its Commission-granted authority.  

21. The amendment to the Application contained in the Motion to Amend meets the standards stated above.  If the amended Application is granted, the resulting CPCN will meet the standards stated above.  The ALJ will accept the amendment contained in the Motion to Amend and will amend the authority sought by Applicant in this Proceeding.  

22. Based on the foregoing discussion, the ALJ finds that the Parties have met their burden with respect to the Motion to Amend.  In addition, the ALJ finds that granting the Motion to Amend will not prejudice any party.  Consequently, the ALJ will grant the Motion to Amend.  

23. Granting the Motion to Amend and accepting the amendment to the scope of the authority sought in the Application have these effects.  First, the authority stated in the Application will be amended to conform to the amendments contained in the Motion to Amend.  Second, the condition precedent stated in the Motion to Withdraw is satisfied; and, at its request, the ALJ will dismiss the intervention of Sunshine.  

24. Dismissal of the intervention leaves the Application, as amended, uncontested and unopposed.  

25. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403, an uncontested and unopposed application may be considered under the Commission’s modified procedure and without a formal hearing.  The ALJ finds that the Application, as amended, should be considered, and will be considered, under the modified procedure and without a formal hearing.  

26. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this Proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSION  
27. Applicant is an individual.  Ms. Smith has filed her Affidavit of Eligibility - Sole Proprietor.  

28. By the Application, as amended, Ms. Smith seeks a CPCN to operate as a common carrier by motor vehicle for hire as follows:  

Transportation of  

passengers in call-and-demand taxi service  

between all points in Counties of Montrose, Ouray, and San Miguel, State of Colorado.  
29. The record establishes that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicle, found at Part 6 of 4 CCR 723, and agrees to be bound by, and to comply with, those Rules as applicable to the proposed transportation service.  The record establishes that Applicant has sufficient equipment with which to render the proposed transportation service, has the experience to conduct operations under the authority requested, and is financially fit to conduct operations under the authority requested.  Review of the record indicates a need for the proposed transportation service.  Because the Applicant is fit, financially and otherwise, to perform the proposed transportation service and because the other prerequisites have been met, the ALJ will grant the Application, as amended, and will issue the CPCN subject to conditions.  

30. Having determined that a CPCN should issue, the ALJ finds that granting the Application, as amended, should be subject to the conditions contained in the Ordering Paragraphs below.  Having determined that a CPCN should issue, the ALJ finds that the CPCN granted in this Decision should be subject to the conditions contained in the Ordering Paragraphs below.  Questions concerning the conditions should be directed to Mr. Gabe Dusenbury of the Commission Staff (telephone no.:  303.894.2046).  

31. In accordance with § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. Consistent with the discussion above, the Stipulated Motion to Restrictively Amend the Application, which motion was filed on December 22, 2015, is granted.  

2. Consistent with the discussion above, the amendment contained in the Stipulated Motion to Restrictively Amend the Application is approved.  

3. Consistent with the discussion above and subject to the conditions stated in the Ordering Paragraphs below, the verified Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire, which application was filed on October 5, 2015, as amended and supplemented, by Holly M. Smith, doing business as Angel Delivery’s, is amended to seek a Certificate of Public Convenience and Necessity as stated in Appendix A to this Decision.  Appendix A is incorporated here as if set out in full.  

4. Consistent with the discussion above, the Stipulated Motion for Conditional Withdrawal of Intervenor’s Intervention, which motion was filed on December 22, 2015, is granted.  

5. Taxco, Inc., doing business as Sunshine Taxi, is dismissed as a Party in this Proceeding.  

6. Consistent with the discussion above and subject to the conditions stated in the Ordering Paragraphs below, the verified Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire, which application was filed on October 5, 2015 by Holly M. Smith, doing business as Angel Delivery’s, as the application has been amended and supplemented, is granted.  

7. Subject to the conditions stated below, Holly M. Smith, doing business as Angel Delivery’s, is granted a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire as set out in Appendix A to this Decision.  

8. The authority granted in Ordering Paragraph No. 7 is conditioned on Holly M. Smith, doing business as Angel Delivery’s, meeting the conditions contained in this Decision and is not effective until Holly M. Smith, doing business as Angel Delivery’s, has met the conditions set out in Ordering Paragraph No. 9.  

9. Holly M. Smith, doing business as Angel Delivery’s, shall not begin operation under the Certificate of Public Convenience and Necessity granted by this Decision until she has satisfied all of the following conditions:  


(a)
Holly M. Smith, doing business as Angel Delivery’s, shall file with the Commission an advice letter and proposed tariffs, as required by Rules 4 Code of Colorado Regulations 723-1-1210(b) and 723-1-1210(c) and Rule 4 Code of Colorado Regulations 
723-6-6207.  The tariffs shall have a proposed effective date that is not earlier than ten days after the advice letter and proposed tariffs are filed with the Commission.  In calculating the proposed effective date, the date on which the Commission receives the advice letter and proposed tariffs is not included in the ten-day notice period and the entire ten-day notice period must expire prior to the proposed effective date.  Holly M. Smith, doing business as Angel Delivery’s, shall file the advice letter and proposed tariffs as a new Advice Letter proceeding.  


(b)
Holly M. Smith, doing business as Angel Delivery’s, shall cause to be filed with the Commission either proof of insurance coverage (Form E or self-insurance) or proof of surety bond coverage, as required by and in accordance with Rule 4 Code of Colorado Regulations 723-6-6007.  


(c)
Holly M. Smith, doing business as Angel Delivery’s, shall pay to the Commission the $5.00 issuance fee required by § 40-10.1-111(1)(a), C.R.S.  


(d)
For each vehicle to be operated under the authority granted by this Decision, Holly M. Smith, doing business as Angel Delivery’s, shall pay to the Commission the vehicle identification fee required by Rule 4 Code of Colorado Regulations 723-6-6009.  In lieu of that fee and if applicable, Holly M. Smith, doing business as Angel Delivery’s, shall pay to the Commission, for each vehicle to be operated under the authority granted by this Decision, the fee for those vehicles pursuant to Rule 4 Code of Colorado Regulations 723-6-6402 (the Unified Carrier Registration Agreement).  


(e)
Holly M. Smith, doing business as Angel Delivery’s, has received from the Commission a written notice that Holly M. Smith, doing business as Angel Delivery’s, has complied with conditions (a) through (d) in this Ordering Paragraph and may begin providing transportation service under the authority granted by this Decision.  

10. If Holly M. Smith, doing business as Angel Delivery’s, does not comply with the requirements of Ordering Paragraph No. 9 within 60 days of the effective date of this Decision, then Ordering Paragraphs No. 6 and No. 7 are void.  On timely motion and for good cause shown, the Commission may grant Holly M. Smith, doing business as Angel Delivery’s, additional time for compliance.  

11. The right of Holly M. Smith, doing business as Angel Delivery’s, to operate under the Certificate of Public Convenience and Necessity granted by this Decision shall depend upon the compliance of Holly M. Smith, doing business as Angel Delivery’s, with:  (a) all present and future laws applicable to Holly M. Smith, doing business as Angel Delivery’s; (b) all present and future Commission regulations applicable to Holly M. Smith, doing business as Angel Delivery’s; and (c) all present and future Commission orders applicable to Holly M. Smith, doing business as Angel Delivery’s.  

12. Tazco, Inc., doing business as Sunshine Taxi, may be represented in this Proceeding by its Vice President Kelly Milan, an individual who is not an attorney.  

13. The procedural schedule established in the Notice of Application Filed, which notice was dated November 16, 2015, is vacated.  

14. Consistent with the discussion above, the Stipulated Motion for Waiver of the Response Time is granted.  

15. Response time to the Stipulated Motion to Restrictively Amend the Application [and] for Conditional Withdrawal of Intervenor’s Intervention is waived.  

16. The Parties are held to the advisements contained in this Decision.  

17. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

18. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

19. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Among other things, the amendments clarified that the Applicant is Ms. Smith as an individual and not Smith Services, LLC.  


�  The document also contains Sunshine’s Preliminary List of Witnesses and Exhibits.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  
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